IN THE UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

M CHAEL BOWLI NG,

Plaintiff,
V. E C.A No. 05-229 S
HASBRO, | NC.,
Def endant .

OPI NI ON AND ORDER

WlliamE Smth, United States D strict Judge.

This patent infringenent action was brought by Plaintiff
M chael Bowing (“Bowing”), a professional engi neer and
“afficionado of fantasy role-playing ganmes, such as Dungeons &
Dragons,” agai nst Hasbro, Inc. (“Hasbro”) alleging infringenment of
Bowing’ s United States Patent No. 5,938,197 (the “'197 patent”).

Bow i ng v. Hasbro, 490 F. Supp. 2d 262, 264 (D.R 1. 2007) (“Bow ing

I”). The ‘197 patent describes several polyhedral dice, one of
which, the six-sided die, is the main subject of this dispute.
Bow i ng al | eges t hat Hasbro, the toy and game conpany, infringed on
his patent during a period of time in 1999 and 2000 by using a
simlar die in its “Mnopoly, MIllenniunf and “Avon Special”

editions of the Monopoly gane.®! Over the course of pre-trial

! For a nore conprehensive summary of the facts and procedural
history of this case, the reader is directed to this Court’s
earlier decisions in Bowing v. Hasbro, 2006 W. 2345941 (D.RI.




proceedings in this matter, the various clainms and counter-clains
of the parties were whittled down, leaving for trial only the issue
of damages for infringenment and Hasbro’'s counterclaim of
i nequi tabl e conduct on Bowling s part.

The case was tried to a jury over the course of six days
begi nni ng on March 17, 2008. The jury returned a verdict in favor
of Bowing totaling $446,182.40; found that Bowing had
continuously marked substantially all of his dice or die packaging
from August 17, 1999; but that Bowing had failed to show by cl ear
and convincing evidence that Hasbro’s infringenment was w | ful
Before this Court is the remaining claimof inequitable conduct,
which was not tried to the jury, as well as nunerous post-tria
notions by both parties, including Hasbro’s Mtion for Judgnent as
a Matter of Law (“JMOL”) or, in the Alternative, for a New Tria

or, in the Alternative, for Remttitur.?

Aug. 10, 2006); Bowling v. Hasbro, 490 F. Supp. 2d 262 (D.RI.
2007); Bowling v. Hasbro, 2008 W. 717741 (D.R . March 17, 2008).

2 The follow ng notions are pendi ng:

Docket # 216 - Hasbro’s Renewed Modtion for Judgnent as a
Matter of Lawor, in the Alternative, for
a New Trial or, in the Aternative, for
Remi ttitur.

Docket # 211 - Plaintiff M chael Bowing s Mdtion for
Pre- and Post-Judgnment |nterest.

Docket # 212 - Plaintiff M chael Bowing' s Mition for
Awar d of Costs.

Docket # 213 - Plaintiff Mchael Bowing s Mdtion for
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| nequi t abl e Conduct

Hasbro maintains that statements nmade by Bowling in his
January 6, 1998 patent application to the Patent and Tradenark
Ofice (“PTO) constitute i nequitable conduct and that such conduct
renders the * 197 patent unenforceable. At issue, specifically, are
certain representations in the application in which Bowing asserts
that “[t]he inventor has discovered that the configuration of the
die [] is advant ageous,” and descri bes the die characteristics that
create those advantages. Bowing has since admtted, via
deposition and as a witness at trial, that at the tine he filed his
application he had not yet nmade a prototype of the dice, but
instead based his statenments on personal observation, his
understanding of the physics of die design, and his general
experience with dice. This, Hasbro maintains, is tantanmount to

knowi ng m srepresentati on.

the Expert Fees of Neil Lapidus.

Docket # 214 - M chael Bowing s Mtion for Attorneys’
Fees under 35 U . S.C. § 285, 28 US.C. 8§
1927 and the Court’s I|nherent Equitable
Power s.

Docket # 215 - Def endant Hasbro Inc.’s Motion for
Payment of the Expert Fees of Barry
Sussnman.

Docket # 241 - Objection and Notice of Appeal of
Magi strate Judge Al nond s June 2, 2008
Order Denying Leave to File a Mdtion to
Conmpel .



Pat ent applicants nust prosecute their patent applications in

the PTO “wth candor, good faith, and honesty.” Molins PLC v.

Textron, Inc., 48 F.3d 1172, 1178 (Fed. G r. 1995). Breach of this

duty constitutes inequitable conduct. 1d. |In order for a patent
t o be consi dered unenforceabl e, “there nust be cl ear and convi nci ng
evi dence t hat t he appl i cant (1) made an affirmative
m srepresentation of material fact, failed to disclose materia
information, or submtted false material information, and (2)

i ntended to deceive” the PTO. Cargill Inc. v. Canbra Foods, Ltd.,

476 F.3d 1359, 1363 (Fed. Cr. 2007). Both essential elenents -
materiality and intent - nust be proven by clear and convincing

evi dence. M Eagl es Tool Warehouse, Inc. v. Fisher Tooling Co.

439 F.3d 1335, 1340 (Fed. Cr. 2006). |If both are proven, “[t]he
court must then determ ne whet her the questi oned conduct anmounts to
i nequi tabl e conduct by balancing the levels of materiality and
intent, ‘with a greater showing of one factor allowing a |esser

showi ng of the other.’” Digital Control Inc. v. Charles Mach

Works, 437 F.3d 1309, 1313 (Fed. G r. 2006) (citations omtted).
PTO Rule 56, see 37 CF.R 8§ 1.56(b), provides:
[I]nformationis material to patentability whenit is not
curmul ative to information al ready of record or bei ng nade
of record in the application, and

(1) I t est abl i shes, by itself or in

conmbination with other information, a prim
faci e case of unpatentability of a claim or
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(2) It refutes, or is inconsistent with, a
position the applicant takes in:

(1) Opposing an argunent of unpatentability
relied on by the Ofice, or

(1i1) Asserting an argunment of patentability.

Aprim facie case of unpatentability is established when
the information conpels a conclusion that a claimis
unpat ent abl e under t he preponderance of evi dence, burden-
of - proof standard, giving each termin the claimits
br oadest reasonable construction consistent with the
specification, and before any consideration is given to
evidence which may be submtted in an attenpt to
establish a contrary concl usion of patentability.

See also Cargill, 476 F.3d at 1364. Additionally, under the so-

call ed “reasonabl e exam ner” standard, information is material if
“there is a substantial l|ikelihood that a reasonabl e exam ner woul d
consider it inportant in deciding whether to allow the application
to issue as a patent.” 1d. (quotations omitted). 1In either case,
“affirmati ve m srepresentations by the patentee, in contrast to
m sl eadi ng onmi ssions, are nore likely to be regarded as material.”

Hof f mann- La Roche, Inc. v. Pronega Corp., 323 F. 3d 1354, 1367 (Fed.

Cr. 2003).

M srepresentation alone is insufficient to render a patent
unenforceable. [1d. at 1366-67. Instead, “the m srepresentations
must be intentional and they must be material to patentability.”
Id. To establish the requisite intent to deceive, “the involved
conduct, viewed in light of all the evidence, including evidence

i ndi cative of good faith, must indicate sufficient culpability to



require a finding of intent to deceive.” Cargill, 476 F.3d at
1364. Finally, there nust be a factual basis for a finding of

intent. M Eagles Tool, 439 F.3d at 1340. Wile intent may not be

inferred solely fromthe fact that information was not discl osed,

id., it my be inferred from the facts and circunstances
surroundi ng the conduct at issue. Cargill, 476 F.3d at 1364.

Here, there is scant evidence to support a finding of
m srepresentation or intent to deceive.® Bow ing never represented
t hat he had produced a prototype of the die when he applied for the
patent, and Hasbro has produced no evidence that the patent would
not have been granted had the PTO been aware that no prototype then
exi sted. Furthernore, Hasbro has produced no evi dence of an intent
to deceive on Bowing s part. Instead, Bowing testified at trial
that he considers the statenents made in his application to be both
accurate and true. In conclusion, the evidence is insufficient to

establish that any statenent made to the PTO by Bow i ng was eit her

3 The Federal Circuit has spoken on the increasing tendency of
defendants to patent infringenent suits to invoke an inequitable
conduct allegation, noting that “the habit of charging inequitable
conduct in alnost every nmmjor patent case has becone an absol ute
pl ague. Reput abl e | awers seem to feel conpelled to meke the
charge against other reputable |awers on the slenderest of
grounds, to represent their client’s interests adequately, perhaps
Co A patent litigant should be nade to feel, therefore, that
an unsupported charge of ‘inequitable conduct in the Patent O fice’
is a negative contribution to the rightful admnistration of
justice.” Burlington Indus., Inc. v. Dayco Corp., 849 F.2d 1418,
1422 (Fed. Cir. 1988).




a msrepresentation or intended to deceive, and thus Hasbro’ s cl ai m

of inequitable conduct fails.

1. Hasbro’s Renewed Motion for Judgnent as a Matter of Lawor, in
the Alternative, for a New Trial, or in the Alternative, for
Remttitur.

Hasbro contends that Bowing failed to offer cognizable
evi dence of damages and that as a result, judgnent as a matter of
law in Hasbro’'s favor is warranted. Alternately, Hasbro maintains
that if damages are warranted, they should be nom nal, cal cul ated
either by virtue of a new trial or remttitur. “A motion for
judgnent as a matter of law only nmay be granted when, after
examning the evidence of record and drawing all reasonable

inferences in favor of the nonnoving party, the record reveals no

sufficient evidentiary basis for the verdict.” Zimernman v. Direct

Fed. Credit Union, 262 F.3d 70, 75 (1st G r. 2001); Chrabaszcz v.

Johnston Sch. Comm, 474 F. Supp. 2d 298, 311 (D.R 1. 2007). The

Court mnust view the facts in the light nost favorable to the
plaintiff, draw ng all reasonable inferences in his favor. Lanma v.
Borras, 16 F.3d 473, 475 (1st Gr. 1994). Further, the Court’s
role is not to “evaluate the credibility of the witnesses or the

wei ght of the evidence.” Chrabaszcz, 474 F. Supp. 2d at 311.

Thus, the jury verdict nmust stand “unless the evidence, taken in
the Iight nost favorable to the prevailing party, points unerringly

to an opposite conclusion.” Zimernman, 262 F.3d at 75.



A Bowl i ng Satisfied the Marking Requirenments

First, Hasbro maintains that Bowing failed to sustain his
burden of proving that he marked his patented dice, and that as a
result, Hasbro can be held liable for damages only begi nning on
Novenber 10, 1999, the date upon which it received actual notice of
infringement. |In order to recover danages, a patentee nust prove
by a preponderance of the evidence that he has conplied with the

rel evant marking statute. N ke, Inc. v. WAl-Mart Stores, Inc., 138

F.3d 1437, 1446 (Fed. Cr. 1998). Sufficient marking 1is
established “either by fixing thereon the word ‘patent’ or the
abbreviation ‘pat.’, together with the nunber of the patent, or
when, fromthe character of the article, this can not be done, by
fixing to it, or to the package wherein one or nore of themis
contained, a |label containing a like notice.” 35 U.S.C. 8§ 287(a).
A patent ee nust al so show t hat “once mar ki ng was begun, the marki ng

was substantially consistent and continuous.” Cybiotronics, Ltd.

V. &olden Source Elecs. Ltd., 130 F. Supp. 2d 1152, 1160 (C. D. Cal.

2001). Wt hout satisfaction of the marking requirenent, unless
actual notice of infringenent is provided, damages are unavail abl e.
35 U S.C. § 287(a).

Based on a preponderance of the evidence standard, the jury
found that Bow ing had “continuously marked substantially all of

his dice, or if not practical, the packaging of the dice, with his



patent nunber from August 17, 1999, through Novenber 10, 1999.”
Wt hout evaluating the credibility of the witnesses or wei ghing the
evi dence, and draw ng all reasonabl e i nferences in Bowing s favor,
t he evidence presented at trial sufficiently supported the verdict
to preclude this Court fromgranting Hasbro’s notion. For exanpl e,
Bowing testified that prior to the issuance of the ‘197 patent he
supplied his existing custoners, both distributors and retailers,
with stickers indicating that the dice were “patent pending.” He
also testified and provi ded copies of letters indicating that just
before issuance, he provided those sanme custonmers wth patent
nunber stickers and instructed themto place the stickers on the
bi ns out of which the dice were sold. Bowing also testified that
after August 15, 1999, for all orders shipped, he included patent
nunber stickers and instructions requiring that they be affixed to
the containers out of which the dice were to be sold, that he
personal ly affixed stickers to all tubs or bins he shipped to
custoners, and that he placed such stickers inside of all bags of
| oose dice. Bowing also testified that throughout the rel evant
period, he kept in regular contact with his custoners about their
mar ki ng obl i gations, and that he had no reason to believe they were
not following his instructions. Bowing's assertions were

confirmed, at least in part, by the testinony of at | east one gane



shop enployee that display bins in his shop were affixed wth
Bowl i ng’ s patent stickers.

Hasbro mai nt ai ns, essentially, that absent additi onal evi dence
to corroborate Bowing s testinonial assertions about marking, the
jury could not have found that Bowing net the marking
requirenents. Particularly, Hasbro asserts that there was
i nsufficient evidence to establish that Bow i ng conti nuously marked

substantially all of his patented dice, see Am_ Med. Sys. Inc. V.

Med. Eng’ g Corp., 6 F.3d 1523, 1537 (Fed. Cr. 1993), the date when

he began marking, id., and that he took reasonable steps to ensure
that his customers conplied with his marking instructions.

Butterfield v. Oculus Contact Lens Co., 332 F. Supp. 750, 761 (N. D

1. 1971). On each of these issues, Bowing provided anple
testinonial support at trial, and it is not this Court’s job, on a
Rul e 50 notion, to question the weight afforded by the jury to any
one witness’s testinony.

As to Hasbro's contention that Bowing s strategy of marking
t he packaging in which the dice were sold or displayed fails to
nmeet the | egal standard for marking, this argunent |ikew se fails.
This Court, in an earlier decision in this case, addressed this
issue by recognizing the situations where package marking is

sufficient. See Bowing |, 490 F. Supp. 2d at 276-77 (D.R 1. 2007)

(coll ecting decisions and discussing cases). It was left to the

10



jury to bal ance the relevant factors to this inquiry. 1d. at 277.
There are no grounds upon which to consider the jury' s decision to
be erroneous. Therefore, Hasbro' s renewed notion for JMOL on the
i ssue of marking is denied.

B. The Damage Cal cul ati on

Hasbro also maintains that Bowing failed to sustain his
burden of proving damages, necessitating JMOL in its favor. Hasbro
alternatively clainms that the anpbunt of the jury verdict is
“patently erroneous,” and that as a result, a new trial or
remttitur is warranted. Section 284 provides that upon a finding
of infringenent, “the court shall award the clainmnt damages
adequate to conpensate for infringenent, but in no event |ess than
a reasonable royalty for the use made of the invention by the
infringer.” 35 U S.C. § 284. \Where, as here, infringenent has
been proven, but the evidence is not adequate to establish actual
damages in the formof lost profits, a patentee is entitled to, at

a mninmum a reasonable royalty.* Bowing v. Hasbro, No. 05-229S,

2008 W 717741 at *2 (D.RI. March 17, 2008) (“Bowling I1"). As

discussed in Bowing Il, wherein Hasbro's nmption to exclude

“ A reasonable royalty generally is defined as one “which a
person, desiring to manufacture and sell a patented article, as a
busi ness proposition, would be willing to pay as a royalty and yet
be able to nake and sell the patented article, in the market, at a
reasonable profit.” Bowling Il at *2 (quoting Cohesive Tech. v.
Waters Corp., 526 F. Supp. 2d 84, 121 (D. Mass. 2007)).
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Bow i ng’ s proposed damages expert Neil Lapi dus was granted, courts

| ook to the so-called “Georgia-Pacific”® factors as gui dance when

asked to calculate a reasonable royalty because actual damages

cannot be establi shed. Id. at *2; Georgia-Pacific Corp. v. US.

Pl ywood Corp., 318 F. Supp. 1116 (S.D.N Y. 1970), aff’d, 446 F.2d

295 (2d Gr. 1971), cert denied, 404 U.S. 870 (1971). The jury was

instructed in the factors set forth in Georgia-Pacific for

determ nation of reasonable royalty, and applying this standard
awarded Bow i ng $446, 182. 40 as damages for Hasbro’s infringing
sales on and after August 17, 1999. So, the question is sinply
whet her there was evidence adduced at trial to support this

verdi ct.

® The Georgia-Pacific factors are, in brief: (1) royalties
that a patentee receives for the patent in suit; (2) rates |licensee
pays for use of other conparable patents; (3) nature and scope of
the license; (4) the licensor’s established policy regarding
licensing of its technology; (5) comercial relationship between
the parties; (6) effect on and extent of derivative or convoyed
sales; (7) duration and term of I|icense; (8) established
profitability of the product made under the patent, its commerci al
success, and popularity; (9) utility and advantages of the patented
article over old nodes; (10) nature of patented invention;
character of commercial enbodinent of the patent as owned or
produced by the licensor; (11) extent to which infringer has nade
use of invention; (12) portion of profit or selling price
customarily all owed; (13) portion of realizable profit attributable
toinvention; (14) the opinion testinony of qualified experts; (15)
the anmount a willing licensor and |icensee woul d agree upon at the
time of infringenment, had both been reasonably and voluntarily
trying to reach agreenent, including the anount of profit the
licensee would be willing to contribute to the Iicense. Bose Corp.
v. JBL, Inc., 112 F. Supp. 2d 138, 165-67 (D. Mass. 2000).
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1. Renewed Motion for Judgnent as a Matter of Law
Hasbro maintains first that because Bowing failed to put
forth evidence sufficient to establish a reasonable royalty,
judgnent should have been rendered in Hasbro' s favor. See

Transclean Corp. v. Bridgewod Serv., Inc., 290 F.3d 1364, 1376

(Fed. Cr. 2002) (patent holder has burden of proving reasonable
royalty it is entitled to recover). Al though there may be no
explicit burden on the patentee to submt evidence for use as a
basis for a reasonable royalty, “it is self evident that there nust
be enough evidence in the record to allow the fact finder to

ascertain a reasonable royalty.” Devex Corp. v. Gen. Mditors Corp.

667 F.2d 347, 361 (3rd Gr. 1981), aff’'d 461 U S 648 (1983));

Unisplay v. Am Elec. Sign Co., 69 F.3d 512, 517 (Fed. G r. 1995)

(“atrier of fact nust have sone factual basis for a determ nation
of a reasonable royalty”). In the absence of such evi dence, despite
the requirenents of Section 284, no reasonable royalty can be
awar ded. Devex, 667 F.2d at 361.

To prevail on its renewed notion for JMOL, Hasbro nust
denonstrate that the danmage award was not supported by substanti al

evi dence presented at trial. See Honeywell Int’l Inc. v. Universal

Avionics Sys., 426 F. Supp. 2d 211, 223 (D. Del. 2006).

“Substantial evidence is defined as ‘such rel evant evi dence from

the record taken as a whole as m ght be acceptable by a reasonabl e
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m nd as adequate to support the finding under review.’” |d. As
not ed above, the Court nust consider the evidence in the |Iight nost
favorable to Bowing, draw all reasonable inferences in his favor,
and not question the weight afforded witness testinony by the jury.
Id.

Here, Hasbro argues that Bow ing, having been precluded from
calling its expert witness on the issue of damages, failed to
introduce evidence as to what a reasonable royalty should be.
However, expert testinony is not required for a reasonable royalty

det er mi nati on. 35 US.C 8 284; see also Bowing II, 2008 W

717741 at *2; Veritas Operating Corp. v. Mcrosoft Corp., 2008 W

657936 at *27 (WD. Wash. Jan. 17, 2008). Rather than use his
expert, Bowing satisfied his burden primarily through his own
testinmony, the testinony of Mchael Hirtle who, at the tinme of
infringement was Senior Director of Research and Devel opnent at
Hasbr o, and Dorothy Echlin, Hasbro s then Vice President of Product
Engi neering. As part of the thorough exam nations of both Bow ing
and Hirtle, along with at |east one other Hasbro enployee,
Bow ing's counsel explored and received factual responses to

inquiries relating to nost, if not all, of the Ceorgia-Pacific

factors. Because the relevant factual predicate for determning a
reasonabl e royal ty has been established, it cannot be said that the

evidence only supports a verdict in Hasbro' s favor. See
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Infornmatica Corp. v. Bus. Objects Data Integration, Inc., 2007 W

2344962 at *1 (N.D. Cal. Aug. 16, 2007) (judgnent as a matter of
lawis warranted only if “the evidence permts only one reasonabl e
conclusion, and that conclusion is contrary to the jury's
verdict”). Because the record contains a legally sufficient
evidentiary basis for a jury to calculate a reasonable royalty,
Hasbro’s notion for JMOL is denied.

2. Motion for a New Trial or, in the Alternative, For
Rem ttitur

Hasbro contends that the Court should order a new trial or
remttitur because the jury’s damages award i s overly excessive and
agai nst the weight of the evidence. Wen a party files a notion
for a newtrial “on the anmobunt of damages awarded by a jury, ‘the
trial court determ nes whether the jury's verdict is against the
cl ear or great weight of the evidence.’” Unisplay, 69 F.3d at 517

(quoting Standard Havens Prods. v. Gencor Indus., 953 F.2d 1360,

1367 (Fed. GCr. 1991)). While the district court “has wde
di scretion in determ ning whether to grant a new trial under this
standard,” id., the jury's verdict is entitled to deference and
must be upheld “unless the amunt is grossly excessive or
nmonstrous, clearly not supported by the evidence, or based only on

specul ati on or guesswork.” Monsanto Co. v. Ralph, 382 F.3d 1374,

1383 (Fed. Gr. 2004). As for remttitur, should the court

15



determne that the jury’'s danage award cannot stand, the patent
hol der may avoid a new trial “by agreeing to a remttitur of the
excessive portion of the damage award,” whereby the determ nation
shall “be based on the highest anpbunt of damages that the jury
could properly have awarded based on the relevant evidence.”
Uni splay, 69 F.3d at 519.

The jury returned a damages verdict in the anount of
$446, 182. 40, or approximately $0.40 per die, which corresponds to
a royalty of 4% of net sales for the Minopoly M I I ennium and Avon
Speci al editions. Throughout the proceedings and inits notion for
a new trial, Hasbro has maintained that a reasonable royalty in
this case cannot exceed $7,068.59, or, approximtely $0.010 per
ganme for the Avon Special edition and $0.014 per gane for the
Monopoly M1l enniumedition (each edition contains two dice). In
Hasbro’s view, the jury award here represents sonething nore akin
to lost profits, sonething Bowing neither sought nor adduced
evidence in support of.® Hasbro’s contention al one, however, does

not render the jury verdict excessive. TWM Mg., Inc. v. Dura

Corp., 789 F.2d 895, 899 (Fed. Cir. 1986) (“[A]ln infringer cannot

® “To recover lost profits as actual damages, a patent hol der
nmust denonstrate that there was a reasonabl e probability that, but
for the infringenment, it would have nade the infringer’s sales.”
Mnn. Mning & Mg. Co. v. Johnson & Johnson Othopaedics, Inc.,
976 F.2d 1559, 1577 (Fed. GCir. 1992); Panduit Corp. v. Stalin Bros.
Fibre Works, Inc., 575 F.2d 1152, 1156 (6th G r. 1978).
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successfully argue that the district court abused its discretionin
awarding a “high” royalty by sinply substituting its own
reconputation to arrive at a lower figure.”).

The hypothetical wlling |licensee/licensor approach to
calculating a reasonable royalty is a “device in the aid of
justice,” and nmust be applied flexibly. TWMMg., 789 F.2d at 900.
Forenmost, it is the court’s duty to “ensure that the anount
conferred provi des adequate conpensation to the patentee for the

i nfringenment proven.” Cornell Research Found., Inc. v. Hewett-

Packard, 2007 WL 4349135 at *59 (N.D.N. Y. Jan. 31, 2007). At the
same tinme, however, despite the elenent of approxinmation and
uncertainty inherent in the reasonable royalty rubric, the danage
award nust have a reliable foundation in fact, and “sinply nust be
wi thin the range enconpassed by the record as a whole.” Unisplay,
69 F.3d at 517, 5109.

In this case, the record contains anple evidence as to the
parties’ relative bargaining positions in the hypothetica
negoti ati on. First, through Bowing’s own testinony, the jury
| earned that Bowl i ng had never |icensed his ‘197 patent, and had no
established royalty rate, an issue that Hirtle confirmed would
favor Bowing in a negotiation, and furthernore that Bowing' s plan
was to sell dice directly to custoners, not via alicensor/licensee

rel ationshi p. The jury also learned through Hirtle that Hasbro

17



woul d have wanted the ‘197 patent to be l|icensed for Hasbro’s
excl usi ve use, that Hasbro Iikely woul d have agreed to pay a hi gher
royalty in exchange for that exclusivity, and that, generally
speaki ng, Hasbro woul d have been willing to pay a higher royalty
rate for a conmponent which was consi dered exciting, innovative, or
expected to generate “buzz.” Although Hrtle nmaintained that the
197 die was not a significant new feature of the MIIlennium
versions of Mpnopoly, and thus not a “buzz” generator, the jury
viewed an advertisenent for the ganmes in which the dice were
featured prom nently, viewed M| I enni umgane packagi ng whi ch touted
the futuristic dice included within, and heard, via videotaped
deposition of Dorothy Echlin, that Hasbro believed that futuristic
dice woul d contribute to the popularity and sales of the MI | ennium
versions of its Mnopoly gane.

As to the role that the ‘197 dice played in his existing
busi ness, Bowing testified that through his direct sale of the
197 dice he was able to increase sales of his other, non-patented
itens. Bowing further testified that he sold his dice directly to
custoners for prices ranging from $0.645 to $0.49 per die, never
| ess, that he nade, on average, a profit of $0.50 per die, and that
the demand for his crystal shaped die was very high. At the sane
time, however, Bow ing acknow edged that his dice business had

suffered overall | osses during the period just proceeding the tine

18



of the hypothetical negotiation - the date when the patent was

i ssued. See Harris Corp. v. Ericsson, Inc., 417 F.3d 1241, 1257

(Fed. G r. 2005) (for purposes of cal culating a reasonabl e royalty,
t he hypot hetical negotiation is considered to have taken place on
the date of first infringenent). Taking this all into
consi deration, Bowing asserts that he either would have sold his
dice directly to Hasbro for $.645 per die, or that he would have
licensed the design to Hasbro for $0.58 per die, factoring in
Hasbro’s manufacturing costs.

As to Hasbro's position at the tinme of the hypothetical
negoti ation, through Hrtle the jury |l earned that the subject dice
accounted for very little of the selling price of the gane. Hirtle
testified that the dice accounted for 2.4%of the price of the Avon
Special edition and only 1.1% of the price of the Monopoly
M Il ennium edition. The retail prices of these ganmes were,
respectively, $9.50 and $28.50. No evidence was introduced as to
what rates Hasbro pays or has paid to |license patented conponent
parts for other Mnopoly editions or any of its other toys or
ganes, and Hirtle in fact testified that he was unfam liar wi th any

simlar situation.” The jury was infornmed, however, that the

" Since trial, it has cone to the Court’s attention that
Hasbro has not only |icensed a conponent part for one of its ganes,
but that it has licensed a unique die for an edition of its

Monopoly gane with the royalty based on the selling price of the
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royalty paid by Hasbro to the famly of the man credited with
havi ng i nvented the Monopoly concept, is a sumequal to 3% of net
profits of the sale of all Monopoly products. The jury also
| earned that Hasbro and Bow ing were not conpetitors wth each
other - rather, Bowing sold to a particular market of dice and
gam ng enthusiasts and collectors, whereas Hasbro marketed its
MIllenniumedition games to the public at large. Hrtle admtted
that the hypothetical negotiation would have taken place during
Hasbro’s highest selling season, and that at the tinme, the
infringing dice were already in ganmes on store shelves and were
featured promnently in advertisenents, sonething that would have
pronpted Hasbro to offer a higher royalty rate, even if only
tenporarily. The jury also learned fromHrtle that although the
M1 lennium editions were “limted edition runs,” if Hasbro had
licensed Bowling's dice, it |ikely would have consi dered using the
dice in other special editions of well known ganes.

Thi s evidence covers many of the Ceorgia-Pacific factors and

tends overall to favor Bowling s position. More inportant,
however, was the trial testinony of Hirtle on the i ssue of industry

standards and how they m ght apply to this case. Hirtle testified

gane. The license and its details are unknown to the Court and not
a part of the record. However, it is perplexing why this
i nformati on was not disclosed during discovery or at trial.
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to the significance of two authoritative reference guides,?® both of
whi ch were introduced into evidence, and both of which state that
the standard royalty rate in the toy industry is 5% of net sales.
Hrtle alsotestified that, generally speaking, alower 3%standard
royalty rate would be applied where the toy or gane at issue had
ot her obligations, such as another inventor or third party |license.
Applying the standard formula for calculating royalties,® Hrtle
denonstrated for the jury that in this case a 5%royalty rate would
equal a total sum of $554,499, whereas a 3% rate would equal a
total sum of $331, 189. Utimately, the jury awarded $446, 182,
equal to a 4% rate.

Wiile Hirtle testified to these standard industry rates, and
calculated for the jury how those rates would apply to this case,
he adamantly denied the applicability of the fornmula and the rates
to Hasbro’s use of Bowing' s patented dice. Instead, he testified
that in cases involving conponent parts, a royalty would be
cal cul at ed using a “cost-added” approach wherein the key factor is

not the industry standard rate, but is the anount of value that the

SHrtletestified tothe significance of both “Inside Santa’'s
Wor kshop,” and “The Toy and Inventor’s Handbook,” both of which
were made exhibits and both of which the jury was allowed to
exam ne during deliberations.

® The industry standard nethod consisted of the follow ng
equation: (Pairs of Dice) x (Wiwolesale Price of the Gane) x (.9) X
(Royalty Rate) = Royalty.
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conponent contributed to the cost of the gane. Thus, per Hrtle's
formula, a reasonable royalty would be the cost of the conponent
part divided by the cost of the gane, nultiplied by the net selling
price of the ganme, and then nmultiplied by a royalty rate of 5%
For the Avon Speci al and Monopoly MIllennium editions,
respectively, with costs of 2.4% and 1.1% the royalty per gane
woul d be $0.010 and $0.014, or roughly half a cent per die.
Al t hough he could not cite a single occasion when Hasbro had used
this formula, and admtted that his formula was not a printed
i ndustry standard, Hirtle maintained that the approach “woul d be
taken by pretty much anybody in the inventor relations business.”

The jury then was faced with a substantial gap between the
royalty amount considered reasonable by Hasbro on one hand and
sought by Bowing on the other. Qoviously, the jury found
unconvincing Hirtle' s cost-added approach and considered the
i ndustry standard fornmul a, found wthin well-known and
authoritative texts on the toy and gane i ndustry, and testified to
by Hrtle, to be a nore fair and reasonabl e neans of cal culating a
royalty in this case. In doing so, the jury acted with proper

discretion. See United States v. HIl, 2008 W. 2265296 at *1 (11lth

Cir. June 4, 2008) (“The jury may choose to accept or reject a
wWtness' s testinony either in whole or in part.”). A jury charged

with calculating a reasonable royalty using the hypothetical
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negotiation framework faces a difficult chore. See Fronson v. W

Litho Plate & Supply Co., 853 F.2d 1568, 1574 (Fed. Cr. 1998)

(rev’'d on other grounds). The nethod requires the jury effectively
to ignore the reality of a situation in which warring parties
cannot agree to the terns of a license, and to hypothesize as to
the terns to which they m ght agree at another tine and place. See

generally id. at 1575. As a result, the jury nust make certain

assunptions and apply a degree of educated guesswork to the

situation at hand. See Cornell, 2007 W 4349135 at *58. (Order

adopting Report & Recommendation at 2007 W. 2791129 (Sept. 24
2007)). In doing so, “there is roomfor exercise of a common-sense
estimation of what the evidence shows would be a ‘reasonable’

award.” Lindemann Maschi nenfabrik v. Am Hoist & Derrick Co., 895

F.2d 1403, 1406 (Fed. Cir. 1990).
Here, the jury rightfully weighed the countervailing positions
of the parties against the evidence presented on all or sonme of the

factors fitting into the Georgia-Pacific rubric. See Wight wv.

United States, 53 Fed. C . 466, 475 (2002) (the finder of fact “is

nei ther constrained by [the Georgia-Pacific factors] nor required

to consider each one when they are inapposite or inconclusive”)
(citation omtted). As the finder of fact, the jury was entitled
to “reject ‘the extrenme figures proffered by the litigants as

i ncredi ble and substitute an internediate figure as a matter of its
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judgnment fromall of the evidence.’” Fuji Photo FilmCo. v. Jazz

Photo Corp., 249 F. Supp. 2d 434, 453 (D.N. J. 2003) (quoting Smth

Kli ne D agnostics, Inc. v. Helena Labs Corp., 926 F.2d 1161, 1168

(Fed. Cr. 1991)). The jury's verdict here is just such an
internmediate figure, albeit one significantly closer to the anmount
sought by Bow i ng than the nom nal figure considered reasonabl e by
Hasbr o. More inportantly, however, the verdict represents a
determ nation on the part of the jury that in a hypothetica
negotiation, a royalty rate calculated using standard industry
rates was justified, and that a royalty calculated through the
cost - added approach would neither neet the mniml standard set
forth in Section 284, nor adequately conpensate Bowling for
Hasbro’ s unaut hori zed use of his patented dice.

The record is replete with facts favoring Bowing in a
hypot heti cal negotiation, and the evidence certainly supports a
reasonable royalty significantly higher than the nom nal award
suggested by Hasbro. Wiile one could reasonably question whet her
a royalty rate higher than that paid by Hasbro for the Mnopoly
concept itself is reasonable, there is no basis for the Court to
conclude that the verdict fails to contenpl ate what Hasbro, acting
as a “wlling and prudent |icensee” woul d have agreed to. Jenn-Air

Corp. v. Penn Ventilator Co., 394 F. Supp. 665, 676 (E. D. Pa.

1975); see also Reynolds Spring Co. v. L.A Young Indus., 101 F.2d
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257, 261 (6th Cr. 1939). This Court m ght agree that the verdict
seens high, particularly when conpared to the three percent concept
royalty. However, where there is evidence from which the jury
could derive its conclusion, a grant of remttitur would anpbunt to
not hing I ess than the Court substituting its judgnent as if a juror
- something that is just not permtted. Therefore, Hasbro's notion
for a new trial, or alternatively remttitur, nust be and is
deni ed.
I11. OGher Pending Post-Trial C ains

A | nt er est

Prej udgnment interest shall be awarded at a rate of 12% per
annum not conpounded on t he $446, 182. 40 award. See R |I. Gen. Laws.
8§ 9-21-10(a). Prejudgnent interest is ordinarily awarded i n patent

i nfringenment cases. GCen. Motors Corp. v. Devex Corp., 461 U S

648, 654 (1983). As 35 U. S.C. § 284 does not specify arate to be
used for prejudgnent interest, courts often use the statutory

interest rate of the state in which they sit. Brooktree Corp. V.

Advanced M cro Devices, Inc., 757 F. Supp. 1101, 1103 (S.D. Cal.

1990). In Rhode Island, this rate is 12% per annum R 1. GCen.
Laws. 8§ 9-21-10(a). Prejudgnent interest will run fromthe date of
infringement to the date of judgnent, as is typical for patent

i nfringenent cases. Nickson Indus., Inc. v. Rol Mg. Co., 847 F.2d

795, 800 (Fed. Gr. 1988).
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Postjudgnment interest shall be awarded at 1.35% conpounded
annually. See U S.C. 1961(a)-(b). This award reflects the “rate
equal to the weekly average 1-year constant maturity Treasury
yield, as published by the Board of Governors of the Federal
Reserve System for the calendar week preceding the date of the
judgnent.” 28 U.S.C. 1961(a). The judgnent was signed, filed, and
entered on March 24, 2008. The average 1-year constant maturity
Treasury yield was 1.35% for the cal endar week ending March 21

2008. Federal Reserve Board, Sel ected I nterest Rates, avail abl e at

http://ww. federal reserve. gov/rel eases/ hl5/ 20080324/ .

The parties shall submt an Order consistent with this opinion
for the anmpbunt of judgment including the calculation of pre- and
post -j udgnent interest.

B. Attorneys’ Fees

Bow i ng noves under 35 U.S.C. 8§ 285, 28 U.S.C. 8§ 1927 and via
the Court's inherent equitable powers for attorneys’ fees and
sanctions agai nst Hasbro for litigation m sconduct.

The Patent Act provides that "[t]he court in exceptional cases

may award reasonable attorney fees to the prevailing party.” 35
US C 8§ 285 "Such an award, while unusual, is within the sound
di scretion of the trial judge in patent cases . . . ." Colortronic

Reinhard & Co., K G v. Plastic Controls, Inc., 668 F.2d 1, 8 (1st

Cr. 1981). Litigation msconduct is a condition sufficient to
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make a case "exceptional" under 8 285, however, when either "bad

faith [or] willful infringement . . . is present the requirenent is

nore readily net." Sensonics, Inc. v. Aerosonic Corp., 81 F.3d

1566, 1574 (Fed. Cr. 1996) (enphasis added). See al so Becknman

I nstrunents, Inc. v. LKB Produkter AB, 892 F.2d 1547, 1552 (Fed.

Cir. 1989) ("[We are aware of few cases in which a patent owner
has been granted attorney fees solely on the basis of litigation
m sconduct wi t hout a concurrent finding of wllfu
infringenent."). A determnation of litigation m sconduct under 8§
285 “nust be supported by cl ear and convi nci ng evi dence.” Becknan,
892 F.2d at 1551.

Despite the fact that the jury did not find that Hasbro
wWillfully infringed on the patent, Bowing cites to a host of
incidents which he alleges amount to litigation m sconduct
sufficient to make this case "exceptional." Nevertheless, while
both sides nmay have engaged in litigation tactics that were
aggressive, neither side crossed the line in the Court’s view

Because there is no clear and convincing evidence that Hasbro's

behavi or anmounts to anything nore than zealous advocacy of a
conpl ex patent infringement action, Bowing s notion for attorneys’

fees under 35 U S.C. §8 285 is deni ed. For this same reason, the
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Court also declines to award attorneys’ fees under 28 U S.C 8§
1927 and under its inherent equitable powers.?!!

C. Cost s

The Court awards costs to Bow ing of $15,627.89, pursuant to
Federal Rule of Cvil Procedure 54(d) and 28 U S.C. § 1920.

Prevailing parties are typically awarded costs. See In re Two

Appeal s Arising Qut of the San Juan Dupont Pl aza Hotel Fire Litigq.,

994 F. 2d 956, 962-63 (1st Cir. 1993). Hasbro has contested sone of

Bow ing’'s requested costs. Al of the uncontested costs are
awarded. The contested costs will be addressed individually as
fol | ows.

Bowing's fees to a private process server for “Service of
Sumons and Subpoena,” $480, are awarded. For service of process,

28 U.S.C. 8 1920 only specifically includes fees of a marshal.

0 Pursuant to 28 U.S.C. 8§ 1927, a district court may award
costs and attorneys fees against any “attorney who multiplies the
proceedi ngs in any case unreasonably and vexatiously.” Seem ngly
tacked-on, Bowing's clains under this statute are virtually
i ndi stinguishable from his 8 285 clains and w thout additional
authority in support. This Court is therefore equally unpersuaded
by his argunents with respect to § 1927.

' I'n connection with Bowing’s notion for attorneys’ fees,
Hasbro filed two notions, one seeking to strike two reply nmenoranda
filed by Bowing (Docket No. 231) as violative of Local Rule
7(b)(2), and another seeking |leave to file a notion to conpel the
production of docunents (Docket No. 237) in response to certain
attorney billing docunents attached to Bowing s notion. As a
result of the foregoing disposition, these notions are noot.
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However, sone courts award private process serving fees due to “the
trend toward substitution of private process servers for the U S

Marshal s Service.” Shared Med. Sys. v. Ashford Presbyterian Cnty.

Hosp., 212 F.R D. 50, 54 (D.P.R 2002) (citations omtted); see

also Alflex Corp. v. Underwiters Labs., Inc., 914 F.2d 175, 178

(9th Gr. 1990). In a recent unpublished opinion, this Court

awarded fees for private service of process. Hasbro, Inc. .

Chang, 2006 W. 2246423, at *2 (D.R 1. 2006).
The cost of the first deposition of Kevin Cook, $1236.75, is

awar ded. Deposition costs are generally awarded. Tenpl eman v.

Chris Craft Corp., 770 F.2d 245, 249 (1st Cr. 1985). An exception

is not warranted here.
The trial costs of Mchael Bowing, $2410, are not awarded.

Parties are generally not awarded witness fees. Barber v. Ruth, 7

F.3d 636, 646 (7th Cr. 1993); 10 Charles Alan Wight, Arthur R

Mller, & Mary Kay Kane, Federal Practice and Procedure § 2678 (3d

ed. 1998). The Seventh Crcuit has held that “the district court
may not tax witness fees for party wtnesses under 28 U S. C 8§

1920(3).” Haroco, Inc. v. Am Nat. Bank & Trust Co. of Chi cago, 38

F.3d 1429, 1442 (7th Gr. 1994).
The cost of K& Copy Goup, Inc. trial denonstratives,
$267.88, is awarded. These itens are descri bed on the invoice as

“Col or Bl owup and Mount 30 x 42 - Matte Finish.” Section 1920(4)
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i ncludes “fees for exenplification and copi es of papers necessarily
obtained for use in the case.” 28 U S C § 1920(4). Under this
section, various kinds of denonstrative evidence may be awarded.

See United States v. Davis, 87 F. Supp. 2d 82, 88 (D.R 1. 2000).

In Davis, this Court awarded costs for “enlargenents of trial
exhibits.” [d. at 91-2.

The cost of copies of prosecution file histories for patents
other than the patent at suit, $563, is awarded. Copies included

under 8 1920(4) need not be introduced at trial. Rodriguez-Garcia

v. Davila, 904 F.2d 90, 100 (1st Cr. 1990). It is only required
that they reasonably appeared necessary when they were obtained.
Id.

Bowing is awarded costs of photocopies, as they reliably
report the nunber of pages copied for this matter and the price per
copy. Because they provide no other evidence as to the necessity
of the copies, their requested anmount will be reduced by 50% in
order to account for unnecessary copies. Costs of photocopies are
i ncluded under 8§ 1920(4), provided that they are “reasonably
necessary to the mai ntenance of the action . . . .” I1d. Wile a

page- by-page justification is not required, Sunmt Tech, Inc. V.

Ni dek Co., 435 F.3d 1371, 1380 (Fed. Cr. 2006) (applying First
Crcuit law), the prevailing party nust offer sonme evidence of

necessity, Davis, 87 F. Supp. 2d at 88. In Summt, the prevailing
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party docunented expenses for all copies produced in the
litigation; the court approved reducing this amount by 50%i n order
to account for unnecessary copies. Summt, 435 F.3d at 1378. See

also Rice v. Sunrise Express, Inc., 237 F. Supp. 2d 962, 981 (N. D

I nd. 2002) (awarding 80% of expenses for photocopies used in the
litigation in order to account for unnecessary copies).

Courts award photocopy costs at what they determne to be a
reasonabl e rate, which nmay be different fromcourt to court. See,

e.d., In re San Juan Dupont Plaza Hotel Fire Litig., 111 F.3d at

237-38 (reducing per-page photocopy rate in award of costs from

$0.25 to $0.10); Zayas v. Puerto Rico, 451 F. Supp. 2d 310, 319

(D.P. R 2006) (awarding photocopy costs at a rate of $0.10 per
copy); Tinch v. City of Dayton, 199 F. Supp. 2d 758, 770 (S.D. Ohio

2002) (awardi ng photocopy costs at a rate of $0.05 per copy). This
Court finds that $0.05 per page is reasonable and will award
Bow i ng phot ocopy costs at this rate. Accordingly, Bowing s award
for photocopy expenses is $1085.08. For all of these reasons, the
award of costs totals $15, 627. 89.

D. Expert Fees

There are two noti ons seeki ng paynent of expert fees. Turning
first to Hasbro's notion, it seeks paynent by Bowing for the fees
associated with the testinony of its danages expert, Barry Sussman

(“Sussman”), who ultimately was not called as a witness at the
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trial on this matter. Hasbro paid for Sussman’s attendance to
testify at the January 16, 2008, Daubert hearing on Hasbro' s notion

to exclude Bowing’ s expert witness. See Daubert v. Merrell Dow

Pharns., Inc., 509 U.S. 579 (1993) (requiring the district court to
act as a “gate-keeper” to determ ne whether the reasoning or
met hodol ogy under | yi ng expert testinony is scientifically valid and
can be properly applied to the facts at issue). At the Daubert
hearing, Hasbro ultinmately decided not to call Sussnman to testify,
however, Bowling called himas a witness and he returned to testify
on January 24, 2008. Hasbro maintains that Bowing is obligated
under Fed. R Cv. P. 26(b)(4)(C to pay the expenses incurred as
a result of Sussman’s attendance on this second day of the Daubert
heari ng.

“Unl ess manifest injustice would result,” Fed. R GCv. P.
26(b)(4)(C) requires a party seeking expert discovery to pay the
expert “a reasonable fee for tine spent in responding to di scovery

.” However, a Daubert hearing is not a discovery proceedi ng,
“but an evidentiary hearing designed to screen expert testinony.”

Knight v. Kirby Inland Marine, Inc., 482 F.3d 347, 356 (5th Gr.

2007). Here, Hasbro requested and paid for Sussman’ s attendance on
day one of the Daubert hearing and, irrespective of its decision
not tocall himas a witness, was clearly prepared to avail Bow ing

of the opportunity to cross-exam ne Sussman at Hasbro’'s expense.
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Therefore, it would not be “manifestly unjust” to “saddl e’ Hasbro
wth fees associated with Sussman’s testinony sinply because he
returned to testify for Bowing on a second day of the Daubert
heari ng. Moreover, because Daubert is a non-di scovery proceedi ng,
the requirenents of Fed. R Civ. P. 26(b)(4)(C do not necessarily
apply. Accordingly, Hasbro’' s notion for the paynent of expert fees
is denied.

As to Bowing s notion, he contends that Hasbro has failed to
pay its expert witness fees totaling $2,590 incurred at the day-
| ong deposition of Neil N. Lapidus (“Lapidus”) on May 24, 2006
Hasbro mai ntai ns that because Lapidus did not prepare an invoice
until nearly two years after his deposition, he never intended to
charge for his appearance. For this reason, and for the tineg,
effort and costs Hasbro incurred in deposing Lapidus, who was
ultimately disqualified, it contends that it has no obligation to
pay. These extenuating circunstances are not enough to convince
this Court that it would be manifestly unjust under Fed. R Cv. P.
26(b)(4)(C) to require Hasbro to pay the costs associated wth
Lapi dus’ deposition. Bowing is therefore awarded a total of
$2,590 for the paynent of reasonable fees owed to Neil N Lapidus

for his tinme spent during his deposition by Hasbro.
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E. Hasbro's Appeal of Magistrate Judge Al nond s O der
Denyi ng Leave to File a Motion to Conpel.

I n an order dated June 2, 2008, Magi strate Judge Al nond deni ed
for lack of good cause Hasbro's notion for leave to file a notion
to conpel Bowling to produce docunents reveal ed in Bowing s post-
trial notion for attorneys’ fees. On such non-dispositive matters,
t he deci sion of the Magi strate Judge nmay be reversed only where it

is showmn to be “clearly erroneous or contrary to law.” Esposito v.

Hone Depot U.S.A., Inc., 2007 W. 3237269 at *2 (D.RI. Oct. 30,

2007). In this case, Hasbro mai ntains that certain docunents, the
exi stence of which was reveal ed through billing records attached as
exhibits to Bowing s notion for attorneys’ fees, are responsive to
its discovery requests. Despite discovery having been closed for
over two years, and the jury trial inthis matter concl uded, Hasbro
asserts as a matter of lawthat Bowing' s duty to supplenent is on-
goi ng and that he should be ordered to produce those docunents to

Hasbr o. See generally Fusco v. Gen. Mdtors Corp., 11 F.3d 259,

264-66 (1st Cir. 1993) (discussing circunstances under which the
duty to suppl enent exists).

Al t hough Bowl i ng questions the responsiveness of the subject
docunents, he nmaintains that even if responsive, the docunents, al
notes and nenoranda created and kept by Bowing’s attorneys in

anticipation of litigation, are subject to the attorney-client and

34



wor k product privileges.'? Al t hough these docunments were not
included in Bowing’ s privilege |logs, this om ssion does not, as
Hasbro contends, automatically render the privilege waived. This
Court has an obligation to safeguard the virtually sacrosanct
privacy of the attorney-client privilege, and absent evi dence that
Bowl i ng deliberately conceal ed the existence of these docunents,
that privilege remains in effect. Here, the Court credits
Bow ing's assertion that the failure to include the docunents was
i nadvertent. Thus, it would be futile to grant Hasbro’s notion for
|l eave to file a notion to conpel, as there is nothing for Bow ing
to produce. Therefore, there was no error in the Mgistrate
Judge’s Order.

It is so ordered.

WlliamE Smth
United States District Judge
Dat e:

2 The sought-after itens also include a fax and vi deot ape,
bot h of which are either no | onger in existence or are no longer in
t he possession of counsel for Bow ing.
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