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Anended Menorandum and O der

WLLIAME. SMTH, United States District Judge.

Akhil Gupta (“Gupta” or “Plaintiff”) brought suit against his
former enployer, Custonerlinx Corporation (“Custonerlinx” or
“Defendant”), seeking noney damages for fraud and breach of
contract. After a four-day trial, the jury returned a verdict in
favor of Qupta for fraud in the amount of $125,000 and for breach
of contract in the anount of $124, 000. Before this Court are
Def endants Renewed Motion for Judgnent as a Matter of Law, or in

the alternative, Mdtion for New Trial! and Plaintiffs Mtion to

! Custonerlinxs Mtion, filed pursuant to Fed. R Cv. P. 50 and
59, is entitled, AMbtion of Defendant for a New Trial or, in the
Alternative, for Judgnent Notwithstanding the Verdict.@ (Def.:s
Mot. New Trial at 1.) In 1991, Rule 50 was anended and the
term nol ogy changed to refer to notions for a directed verdict and
notions for judgnent notw thstanding the verdict as notions for
judgnent as a matter of law. Alf a notion is denom nated a notion
for directed verdict or for judgnent notw thstandi ng the verdict,



Al ter, Amend and/or Correct Judgnment to Add Prejudgnment |nterest.
After careful review, this Court DEN ES Defendant’s Mdtion and
GRANTS Plaintiff’s Mtion.

| . Backgr ound

Custonerlinx offers custoner support services to businesses
through its operation of call centers. Pursuant to a letter
agreenent (the “Enploynent Contract) signed in Decenber of 2000,
Custonerlinx, acting through its President, Jeffrey MDernott
(“McDernott”), hired GQupta as Vice President of Marketing and
Busi ness Devel opnent, to begin enploynent on or about January 1,
2001. The agreenent provided in relevant part that CGupta would
recei ve a base salary of $150, 000 per year, plus a bonus described
as follows:

You will be eligible for a year 2001 bonus of up to

$125,000 payable quarterly based on attainnment of

fi nanci al busi ness pl an objectives to be approved by the

board. Subsequent to 2001, you will also be eligible for

an annual bonus equal to 100%of your base pay based [on]

at t ai nnent of board approved busi ness pl an obj ecti ves and

payabl e quarterly.

(Pl.”s Ex. 2 at 1.)

the party=s error is nerely formal. Such a notion should be treated
as a notion for judgnment as a matter of lawin accordance with this
rule.f Fed. R Cv. P. 50 advisory commtteess note. Consistent
wi th Rul e 50, as anended, this Court refers to Custonerlinx:s Mtion
as a AMbtion for Judgnent as a WMtter of Law, or in the
alternative, Motion for New Trial.(@



In connection with his negotiation of and entry into the
Enmpl oynent Contract, GQupta relied on five specific representations
made by McDernott: (1) the conpany was cash-flow positive, i.e.
t hat each nonth, the conpany received nore revenue than it expended
in costs; (2) $6 million in new capital was expected, to be
allocated in the anounts of $1.5 million to marketing, $1.5 nmllion
to sales, and $3 nmillion to a new call center; (3) the bonus for
whi ch Gupta woul d be el i gi bl e woul d have two conponents, individual

performance and conpany perfornmance; (4) the bonus was “all but
guar anteed; and (5) the feature that distingui shed the conpany from
its conpetition, a “nulti-nodal technol ogical platform” was then
fully functional.?

Gupta joi ned Custonerlinx on March 6, 2001, shortly after the
$6 mllion in new capital had been received. Custonerlinx never

comuni cated to Gupta any financi al business plan objectives to be

attained in order for Gupta to earn a bonus, and its board never

2 |n addition to these five representations, Gupta adds a sixth:
McDernott=s statenment that orders in hand i n Decenber 2000 achi eved
Custonerlinxss year 2001 targets for revenue and profitability, even
wi t hout addition of any new customers. AThe truth,{ Gupta argues,
Awas that Custonerlinx did not have such orders, but nerely
expressions of interest which never materialized into orders or
sal es. (Pl.:s Mem QOpp. New Trial at 6.) Based on GQuptass
testinmony at trial regarding this alleged m srepresentation (Tr.,
4/ 25/ 05, at 118), together with Customerlinxss failure to dispute
Guptass argunent (by way of Reply brief), this Court finds such
m srepresentation to be supported by the weight of the evidence.



approved any bonus program On the contrary, the board determ ned
t hat no bonuses woul d be awarded until the conpany becane cash-fl ow
positive.

Sonme time in April of 2001, Custonerlinx nmerged its sales
departnment into its marketing departnent and Gupta was made Chi ef
Revenue O ficer, with executive managenent responsibility for sal es
as well as marketing. In an effort to penetrate the market for its
services, Custonerlinx entered into an “alliance” with Kelly
Services, Inc. (“Kelly”), a global provider of staffing services.
Under this alliance, Custonerlinx provided technol ogy, know edge,
and capital; while Kelly provided nanagenent, staffing, and
busi ness process discipline. 1In June of 2001, CGupta was assigned
to replace another enployee, Joe Del aney, as the sal es associate
for the Kelly relationship.

In March of 2002, Custonerlinx closed the sale of a contract
for services with a conpany known as Thonpson Consuner El ectronics,
or “RCA.” The contract was to be perfornmed jointly by Kelly and
Custonerlinx under the ternms of their alliance. The contract
provided for a five-year term wth projected revenues to
Custonerlinx of approximately $6.2 mllion for the first twelve
nmont hs. Despite Gupta s request for a comm ssion on the RCA sal e,

Custonerlinx never paid Gupta such a comm ssion. On Septenber 13,



2002, Custonerlinx term nated Gupta’ s enpl oynment because it | acked
the financial resources to pay his salary.

Gupta comenced this diversity-based action on Decenber 16
2003, seeking, anong ot her things, damages for (1) fraud, based on
an unpaid bonus to which he clained he was entitled under the
Empl oynent Contract, and (2) breach of an express or inplied
contract resulting froman unpai d conm ssion arising out of the RCA
sale. After nore than a year of litigation, the case went to tria
on April 25, 2005. On April 27, 2005, following the close of
Plaintiff’s evidence, Custonerlinx noved for Judgnment as a Matter
of Law, ® asserting that Gupta’s breach of contract clai mwas barred
by the statute of frauds. Gupta objected, and this Court reserved
j udgnment on the Mdtion. Follow ng the close of all evidence that
sanme day, Customerlinx renewed its Motion for Judgnent as a Matter
of Law. On April 28, 2005, the jury returned a verdict in GQupta’s
favor on both the fraud and breach of contract clains, awarding
damages totaling $249,000. Judgnent entered in this anbunt on My
6, 2005. On May 9, 2005, Cupta filed a Mdtion to Alter, Anend
and/ or Correct Judgnent to Add Prejudgnent Interest in the anpunt

of $53,750 on the fraud claim and $33,031 on the breach of

® In fact, Custonerlinx noved for a ADirected Verdict.§ In keeping
with the 1991 anendnent to Rule 50 as discussed above, this Court
refers to such notion as a AMbtion for Judgnent as a Matter of Law. @



contract claim totaling $86,781. On May 16, 2005, Customerlinx
filed this Mdtion for Renewed Judgnent as a Matter of Law, or in
the Alternative, Mtion for New Trial. On May 26, 2005,
Custonerlinx filed an objection to Gupta’s Mtion to Add
Prejudgnent Interest, objecting solely to the extent the court has
a pendi ng post-trial notion which should di spose of part or all of
t he unanended judgnent. (Def.’s hj. Am J. at 1 (enphasis in
original).)

1. Standard of Revi ew

A district court may grant a notion for judgnent as a matter
of lawif “there is no legally sufficient evidentiary basis for a
reasonable jury to find for [the non-noving] party.” Fed. R CGv.

P. 50(a)(1); see also Richards v. Relentless, Inc., 341 F. 3d 35, 41

(1st Cr. 2003).

A district court’s ability to grant a notion for newtrial is
simlarly circunscribed. “District courts nay set aside a jury’s
verdict and order a new trial only if the verdict is so clearly
against the weight of the evidence as to anpbunt to a nanifest

m scarriage of justice.” Rivera Castillo v. Autokirey, Inc., 379

F.3d 4, 13 (1st Cir. 2004) (quoting Federico v. Oder of Saint

Benedict in Rhode Island, 64 F.3d 1, 5 (1st Gr. 1995)). \Wile

“the district court has broad | egal authority to determ ne whet her

or not a jury's verdict is against the ‘clear weight of the



evidence,’” Ahern v. Scholz, 85 F.3d 774, 780 (1lst GCr. 1996)

(quoting de Pérez v. Hosp. del Maestro, 910 F.2d 1004, 1006 (1st

Cir. 1990)), the district court judge “cannot displace a jury's

verdict nerely because he disagrees with it or would have found

otherwise in a bench trial,” id. (quoting MIlone v. Moceri Famly,
Inc., 847 F.2d 35, 37 (1st Gr. 1988)). “The nmere fact that a
contrary verdict may have been equally -- or even nore easily --

supportabl e furnishes no cognizable ground for granting a new

trial.” Freeman v. Package Mach. Co., 865 F.2d 1331, 1333-34 (1st

Gir. 1988).

[11. Discussion

A. Jury Verdict was Supported by Wei ght of Evi dence

Custonerlinx argues that the jury verdi ct awardi ng damages to
Gupta on the fraud and breach of contract clainms was contrary to
t he wei ght of the evidence.

1. Fraud Caim

Custonerlinx contends that the jury verdict in Gupta s favor
on the fraud claimwas contrary to the weight of the evidence, in
part because there was no evidence of an intention or notive to
deceive. Specifically, Custonerlinx argues that McDernott did not
m srepresent the financial condition of the Conpany when he stated
that the Conpany was “cash-flow positive” as of Decenber 2000

because “MDernott had no notive to deceive CQupta; there was



not hi ng special or unique about [QGupta’s] candidacy to nake hima
hire critical to the conpany’s success.” (Def.’s Mem Supp. New
Trial at 10-11.) Wiile intent to deceive is certainly an el enent
of the tort of fraudul ent m srepresentati on under Rhode |sland | aw,

see Fleet Nat’'| Bank v. Anchor Medi a Television, Inc., 831 F. Supp.

16, 38 (D.RI. 1993), Custonerlinx chose to forego an instruction
on this tort and opted instead for a negligent m srepresentation
instruction, which does not require such a showi ng.* Negligent
m srepresentation, which is “a species of the tort of deceit” (or

fraud), Forcier v. Cardello, 173 B.R 973, 987 (D.R 1. 1994)

(internal citation omtted), requires a showing that: (1) the
def endant nmade a fal se representation or provided fal se information
concerning existing facts or circunstances; (2) the representation
or information was false at the tine it was made; (3) the defendant
knew or should have known that the information was to be relied
upon by the plaintiff in a business transaction; (4) the defendant

failed to exercise reasonable care in obtaining or conmunicating

4 The record shows that while QGupta originally requested a
fraudul ent m srepresentation instruction which required a show ng
t hat At he defendant intended to deceive the plaintiff by inducing
the plaintiff torely on the false representation in entering into
the transaction,@ Custonerlinx objected to this instruction as
bei ng obviated by its own negligent m srepresentation instruction,
whi ch required only that Athe defendant knew or should have known
that the information was to be relied upon by the plaintiff in a
busi ness transaction.@ (Def.=s Qobj. Pl.=s Jury Instr. at 4.)



the information in question; (5) the plaintiff relied on the fal se
representation or information; (6) the plaintiff’s reliance on the
fal se representation or information was reasonable under the
circunstances; and (7) the plaintiff suffered sonme financial |oss
or harmas a proximate result of the representation or infornmation.
(Jury Instr. at 20.) Custonerlinx’s reliance upon a |ack of
evidence of an intention or notive to deceive in support of its
Motion is therefore unavailing. The weight of the evidence thus
supports a jury's finding that MDernott’s statenent was a
m srepresentation, regardl ess of whether or not he had an i ntention
or notive to deceive.

Custonerlinx al so argues that the fraud verdict was contrary
to the weight of t he evi dence because t he al | eged
m srepresentations were true at the time they were made. According
to Custonerlinx, McDernott’s statenment regarding the allocation of
$6 mllion in new capital was true when made, but by the tine the
capital arrived (four nonths later), Customerlinx's deteriorating
financial state required the capital to be spent differently.
Gupta contends that insofar as McDernott’s statenent was a forward-
| ooki ng prom se to do sonething, “the key issue is whether, at the
time the statenent of intention/prom se was made, Custonerlinx knew
or should have known that it probably could not be perforned.”

(Pl.’s Mem Opp. New Trial at 4; see Jury Instr. at 23.) In



Decenber 2000, when MDernott nade this statenment, Custonerlinx
reported $4.1 million in negative cash flowfor the year 2000, with
$3.7 million in negative cash flow for January t hrough Novenber of
t hat year. The wei ght of the evidence thus supports the jury’s
finding that McDernott m srepresented Custonerlinx’s intention to
make such an allocation of new capital.

Custonerlinx further argues that MDernott’s statenent that
Custonerlinx “[wjould like to structure [a bonus plan] as [ CGupta]
suggest[ed]” was not a m srepresentation because it was true at the
tine it was made.> According to Custonerlinx, “MDernott tried and
failed to obtain the consent of the Conpensation Commttee on the
Board of Directors both before and after GQupta’s hire.” (Def.’s
Mem Supp. New Trial at 11.) As Qupta points out, while the
statenent may have been true at the tinme it was made, MDernott’s
nondi scl osure of subsequent board action which rendered his
statenents fal se anmbunted to a m srepresentation. (Pl.’s Mem Opp.
New Trial at 4; see Jury Instr. at 26.) Therefore, the weight of

the evidence supports the jury's finding that MDernott

® Custonerlinx denies that McDernott represented to Gupta that his
bonus woul d have two conponents, individual performance and conpany
per f or mance.

10



m srepresented Custonerlinx’s intentionto structure the bonus pl an
as CGupta suggested.?®

I n addi tion, Customerlinx contends that McDernott’s statenent
that the “nmulti-nodal technol ogical platfornf was fully functional
was not a m srepresentation because it was true at the tinme it was
made. As Qupta points out, while Custonerlinx nay have had such
technology fully installed in several denonstration seats at two of
its call centers, this technology was not inplenented on a fully
functional operating basis. |In fact, according to Gupta, as of the
date of his termnation in Septenber 2002, Custonerlinx still did
not have such technology in place. (Tr., 4/25/05, at 116.)
McDernott’s statement was therefore a half-truth, requiring further
di scl osure to prevent the statenent frombeing msleading. (Pl.’s
Mem Opp. New Trial at 5; see Jury Instr. at 25.) |In the absence
of a corrective statenent, the weight of the evidence supports the
jury’'s finding that McDernott m srepresented that Custonerlinx had

a fully functional “nulti-nodal technological platform”’

6 Custonmerlinx also argues that MDernott did not know the
statenment was false at the tine it was nade, and did not intend to
decei ve Gupta. Because these findings are not el enents of the tort
of negligent m srepresentation as di scussed above, this Court need
not address them

" Customerlinx argues, and CGupta does not dispute, that since
McDernott never stated that Quptass bonus was Aall but guarant eed(
(Tr., 4/26/05, at 74), there was no m srepresentation as to this
poi nt . Assum ng, wi thout deciding, that MDernott nmade no such
m srepresentation, this does not nean that the jury verdict in

11



Lastly, Customerlinx argues that Gupta proved no | oss or harm
resulting fromhis reliance on the alleged m srepresentations. As
Gupta points out, the evidence at trial clearly supports a finding
that Gupta suffered |oss of bonus incentive conpensation owed to
hi m

2. Breach of Contract Claim

Custonerlinx contends that the jury verdict in Gupta s favor
on the breach of contract claimwas contrary to the weight of the
evi dence, because there was no contract (or quasi-contract) for
sal es comm ssions on the RCA sale under any of the four theories
proffered by Gupta. |In the first place, Custonerlinx argues that
there was no express, witten agreenent between the parties for
sal es comm ssions. QGupta disputes this, asserting that there was
an email sent by McDernott in the fall of 2001, stating that sales
comm ssions would be paid to any enployee who nade a sale,
regardl ess of whether or not they were officers. As Gupta notes,
“al t hough Custonerlinx failed to produce this docunent in discovery

t he exi stence of the docunment was anply proved by testinony

Quptass favor is against the weight of evidence. On the contrary,
as Qupta points out, it is not necessary that the plaintiff prove
each and every one of the all eged m srepresentations -- Al p]roof of
any one was sufficient to support the verdict on the
m srepresentation claim@ (Pl.:s Mem Opp. New Trial at 3.)

12



of both MDernmott and Gupta.” (Pl.’s Mem Opp. New Trial at 8
Tr., 4/25/05, at 151; Tr., 4/26/05, at 152.)

As for an oral agreenent, Custonerlinx asserts that MDernott
categorically denied agreeing to a sales commssion for the RCA
sal e, and notes that Gupta testified that there was no “neeting of
the mnds” between hinself and MDernott regarding such an
agreenent. (Def.’s Mem Supp. New Trial at 13; Tr., 4/26/05, at
116.) CQupta, however, testified that there was an express ora
agreenent reached in February 2002 with MDernott, in New York,
that Gupta would be entitled to a sales commssion if the sale of
the RCA contract were closed. (Tr., 4/26/05, at 3.) Al though
GQupta testified that there was no final agreenent fromMDernott as
to the percentage rate for the comm ssion, a reasonabl e fact-fi nder
could have filled such a gap in the agreenent based on evi dence of
Custonerlinx’s customary practice. (Pl.’s Mem Qpp. New Trial at
8; see Jury Instr. at 48-49.) Furthernore, although Gupta
testified that sonme question remai ned as to whet her the comm ssion
woul d be paid in cash or stock options, Gupta also testified that
this question arose in late March 2002, after the agreenent for a
sal es comm ssi on had been made and after the cl ose of the RCA sal e.
(Tr., 4/26/05, at 23.)

As for a contract “inplied in fact,” Custonerlinx argues that

Gupta coul d not point to any course of dealings wherein a corporate

13



of ficer of the Conmpany had ever received a commi ssion paynent.
Gupta, on the other hand, points to Custonerlinx’s custonary
practice of paying a sales comm ssion on every sale, and the
stipulation that Custonerlinx paid a sal es conm ssion on every sal e
except the RCA sale. (Tr., 4/27/05, at 81.) Custonerlinx further
argues that since Del aney, Qupta’ s predecessor as head of the Sal es
Departnment, was not entitled to a sal es conm ssion, Gupta was not
entitled to such a conm ssion when he took over Del aney’s position
in md-2001. Cupta points out, however, that Delaney woul d have
been entitled to a sales conmm ssion after having been denoted to
sal es associ ate. Therefore, when Del aney resigned i n June 2001 and
Custonerlinx assigned Gupta to replace himas the sales associate
for the Kelly relationship and the RCA deal, Gupta was entitled to
a conm ssi on.

Finally, Custonerlinx argues that Gupta s salary, benefits,
and stock options were adequate consideration for his work on the
RCA sale and therefore, he did not confer any benefit upon
Custonerlinx for which he was entitled to conpensation under the
doctrine of unjust enrichnment. As Gupta argues, the weight of the
evi dence supports a finding that the sales position to which
McDernott assigned Gupta after Delaney’s resignation was not
contenplated by the Enploynent Contract, and therefore was not

covered by the Contract’s existing conpensation terns.

14



B. Jury Verdict was not Excessive

Custonerlinx argues that the danages awarded by the jury with
respect to both the fraud and breach of contract clainms were
excessi ve.

1. $125, 000 Damages Award for Fraud

Even assumng that Custonerlinx nmade m srepresentations
regardi ng paynent of a bonus, Custonerlinx argues that Gupta was
not entitled to $125,000 -- the equival ent of the maxi mumall owabl e
bonus for 2001. This Court disagrees. Because Gupta worked for
Custonerlinx well past 2001, a reasonable fact-finder could have
found that Gupta was entitled to a (prorated) bonus for 2002 as
wel |, thereby potentially far exceedi ng the $125, 000 anpbunt awar ded
by the jury. The jury’'s danages award on the fraud claim was
t herefore not excessi ve.

2. $124, 000 Danages Award for Breach of Contract

Custonerlinx argues that the jury award of $124,000 on the
breach of contract claimwas excessive, in light of the fact that
the gross revenue to Custonerlinx for its portion of the RCA sale
for the first twelve nonths totaled only $600, 000. A 3% sal es

conmi ssi on 8n $600, 000, Custonerlinx argues, yields only $18, 000 --

8 According to Custonerlinx, sales nmanagers were eligible for
comm ssions in the range of 1-3% (Def.=s Mem Supp. New Trial at
7.)

15



not $124,000. As Cupta argues, the evidence shows that the total
gross revenue on the RCA sale for the first twelve nonths was $6. 2
mllion -- not $600,000. (Pl.’s Ex. 29.) Custonerlinx admts as
much, stating that “for some reporting purposes, Custonerlinx
‘booked’ the gross revenue received by Kelly although it never
received it as actual revenue, or cash.” (Def.’s Mem Supp. New
Trial at 8.) Based on $6.2 nillion in gross revenue, the jury’'s
award of $124,000 -- or 2% of such revenue -- was not excessive.

C. Breach of Contract Claimfor Unpaid Sales Comm ssion is
Not Barred by Statute of Frauds

Custonerlinx argues, in the alternative, that Gupta’ s breach
of contract claimfor an unpaid sales comm ssion is barred by the
statute of frauds and thus, the verdict is not supportable as a
matter of law. The Rhode Island Statute of Frauds, R I. Gen. Laws
sec. 9-1-4, provides, in relevant part, that “No action shall be
brought . . . to charge any person upon any agreenent which is not
to be performed wthin the space of one year from the naking
thereof . . . unless the prom se or agreenent . . . shall be in
witing, and signed by the party to be charged therewith . ?
Custonerlinx contends that Gupta’s Enpl oynent Contract contenpl at ed
a two-year enploynent term covering the years 2001 and 2002, and

thus could not have been fully performed wthin one year.

Therefore, Custonerlinx argues, the Enploynment Contract, together

16



wi th any subsequent nodification of that contract, was required to
be in witing pursuant to the statute of frauds. Wi | e
Custonerlinx does not dispute that Gupta s Enpl oynent Contract was
in witing, Custonerlinx argues that the alleged nodification of
that witten contract, supposedly giving Gupta managenent
responsibility for sales as well as marketing, fails under the
statute of frauds because it was nmade orally.

GQupta argues that, even assumng his claim for a sales
comm ssion is based upon an oral nodification of the witten
Enpl oynent Contract, Custonmerlinx's reliance upon the statute of
frauds is msplaced. This Court agrees. Under Rhode Island | aw,
a contract of wuncertain duration and term nable at the wll of
either party is not within the statute of frauds, because it “could
by possibility [be] fully perforned within a year fromthe tine it

was made.” Pow ess v. Pawtucket Screw Co., Inc., 352 A 2d 643, 646

(R1. 1976); see id. (holding that oral agreenent “for an
indefinite term termnable by either party at wll” was not
obnoxious to the statute of frauds, even though “the tine of
performance could have been, and indeed was, extended by the
parties beyond a year”); see al so Restatenent (Second) of Contracts
§ 130 cm. a (1981) (stating that “[c]ontracts of wuncertain

duration are sinply excluded” fromstatute of frauds).

17



Here, Gupta’s Enpl oynent Contract references an annual bonus
“[s] ubsequent to 2001" but contains no fixed term and explicitly
provi des that “enploynent will continue as long as is nutually
agreeable.” (Pl.”s Ex. 2 at 2.) The Enpl oynent Contract is

therefore not within the statute of frauds. See Greene v. Harri s,

1870 W. 2483, at *5 (R 1. 1870) (holding that oral agreenent of

uncertain duration, which “expressly state[d] that it was ‘to
continue as long as the parties are nutually satisfied,’”” was not
required to be in witing under statute of frauds). It follows

t hat the subsequent nodification of the Enpl oynent Contract (i.e.,
to include nmanagenent responsibility for sales) need not satisfy

the statute of frauds. See Putnam Foundry & Machine Co. .

Canfield, 56 A 1033, 1033 (R 1. 1904) (holding that where “the
witten contract in question was not within the statute of frauds

it was clearly conpetent for the parties thereto to nodify it
by a subsequent oral agreenent”). The cases relied upon by

Custonerlinx are inapposite to this case. Ferrera v. Carpionato

Corp., 895 F. 2d 818 (1st Cir. 1990), and Wagniere v. Dunnell, 73 A

309 (R 1. 1909), involved enpl oynent contracts for a definite term
i n excess of one year (two and three years, respectively), and were

therefore held to be within the statute of frauds. See Ferrera,

895 F.2d at 821 (“a contract for a definite termlonger than a year

i s not excluded fromthe operation of the statute of frauds because

18



it contains a provision enabling either party to put an end to the
contract wthin a year”) (enphasis added) (quoting Wagniere, 73 A

309). Hicks v. Aylesworth, 1882 W. 3826 (R 1. 1882), and Ladd v.

King, 1849 W 1993 (R 1. 1849), both of which involved the
attenpted oral nodification of a real estate contract within the
statute of frauds, are |likew se unavailing. See Hicks, 1882 W
3826, at *4; Ladd, 1849 W. 1993, at *4.°

D. Pre- and Post-Judgnent | nterest

A district court sitting in diversity nust apply the |aw of
the state in which the court sits in determ ning whether and how

much pre-judgnment interest should be awarded. Fratus v. Republic

Western Ins. Co., 147 F.3d 25, 30 (1st GCr. 1998). Both parties

agree that if Customerlinx’s Renewed Mdtion for Judgnment as a
Matter of Law, or in the alternative, Mtion for New Trial, is
denied, Gupta is entitled under R1. Gen. Laws 8 9-21-10 to pre-

judgnent interest on the awarded danmges at a rate of twelve

® So long as the oral nodification of the witten agreenent occurs
subsequent to the making of the contract, there is no parol
evi dence probl em (whi ch Arenders i nadm ssi bl e any evi dence of prior
or cont enporaneous [ but not subsequent] col |l ateral agreenents ai ned
at altering, varying or contradicting a witten docunent in the
absence of fraud or m stakef). I ndus. Nat:l Bank v. Peloso, 397
A 2d 1312, 1314 (R 1. 1979); see also Fischer v. First Chicago
Capital Mrkets, Inc., 195 F.3d 279, 282 (7th Cr. 1999) (Athe
parol evidence rule applies only to agreenments nade prior to or
cont enporaneous with the signing of a witten contract; it does not
bar evidence tending to show !l ater nodifications of the contract).

19



percent per annum “from the date the cause of action accrued.”?'®
This Court agrees, finding “no conpelling reason to ignore the

directive of the statute” in this case. Buckley v. Brown Pl astics

Mach., LLC, 368 F. Supp. 2d 167, 170 (D.R I. 2005).

In Buckley, this Court noted that “[t]he applicable case | aw
(both state and federal) interpreting 8 9-21-10, provides no clear
answer” as to when a cause of action “accrues” for purposes of
awar di ng pre-judgnent interest. [d. at 169. In that case, the
Court held that pre-judgnment interest began to accrue on the date
t he cause of action was filed, noting that it was not possible “to
accurately determne, based on the jury's verdict, the precise
moment Plaintiff was originally entitled to the[] funds.” 1d. at
172. Had “the dates of the plaintiffs’ onset of actual danmages
[ been] clearly identified,” this Court indicated that a different
approach, i.e., one based on the date the plaintiff actually began
to suffer damages, may have been appropriate. Id. (citing Blue

Ri bbon Beef Co., Inc. v. Napolitano, 696 A 2d 1225, 1229 (R I.

1997) (hol ding that point of accrual of pre-judgnent interest under

§ 9-21-10 was date plaintiff suffered danages fromlost profits)).

1 R1. Gen. Laws " 9-21-10(a) provides, inrelevant part: Aln any
civil action in which a verdict is rendered or a deci sion nade for
pecuni ary damages, there shall be added by the clerk of the court
to the anount of damages interest at the rate of twelve (12% per
annum thereon from the date the cause of action accrued, which
shall be included in the judgnment entered therein.
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Here, the dates of the Plaintiff’'s onset of actual damages are
clearly identified and, significantly, are not in dispute. The
facts of this case therefore distinguish it from Buckley, and
counsel in favor of awarding pre-judgnent interest based on “the
date fromwhich Plaintiff’s danages actually began, or put another
way, fromthe point at which he was entitled to his noney, and did
not receive it.” I1d. at 171

As Qupta points out, with regard to the fraud claim “the
bonus paynents woul d have been due quarterly, pro rata, at the end
of the last three quarters of 2001, respectively.” (Pl.’s Mem
Supp. Mot. Amend at 2.) Pre-judgnent interest on the fraud claim
cal cul ated fromthose respective dates through April 30, 2005, is
$53,750. 1d. As for the sales conm ssion claim Gupta notes that
“paynent was due when the respective revenues were received.”
(Id.) Pre-judgnment interest on the claimfor a sales conmm ssion,
calculated fromthe dates of recei pt of the respective paynents, is
$33,031. 1d. Pre-judgnment interest on both clains through Apri
30, 2005, is $86,781 ($53,750 + $33,031). Gupta’s Mdtion is
therefore granted, and the judgnment is anended to add pre-judgnment
interest in the amount of $87,182 (which includes interest on the
fraud and sales comm ssion clains for the first five days of My,

prior to issuance of the judgnent on May 6, 2005).
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Post -j udgnent interest is governed by federal |aw rather than
t he Rhode Island statute. Buckley, 368 F. Supp. 2d at 173-74. 1In
di versity actions, post-judgnent interest is calculated at the
federal rate, pursuant to 28 US C § 1961.% Based on the
procedures set forth in 8 1961, post-judgnent interest shall be
calculated at the rate of 3.33 per cent per annum

| V. Concl usi on

For the foregoing reasons, the Court hereby ORDERS as fol | ows:

1. Def endant’s Renewed Mbdtion for Judgnment as a Matter of
Law, or in the alternative, Mdtion for New Trial is DEN ED

2. Plaintiff’s Mtion to Ater, Amend and/or Correct
Judgnent to Add Pre-judgnment Interest is GRANTED

3. The anended judgnent shall be $336, 182; and

1128 U.S.C. " 1961 provides, in relevant part:

(a) Interest shall be allowed on any noney judgnment in a
civil case recovered in a district court. . . . Such
interest shall be calculated fromthe date of the entry
of the judgnent, at a rate equal to the weekly average 1-
year constant maturity Treasury yield, as published by
t he Board of Governors of the Federal Reserve System for
the calendar week preceding. [sic] the date of the
judgnent. The Director of the Admnistrative Ofice of
the United States Courts shall distribute notice of that
rate and any changes in it to all Federal judges.

(b) Interest shall be conputed daily to the date of
paynment except as provided in section 2516(b) of this
title and section 1304(b) of title 31, and shall be
conpounded annual | vy.
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4. Any post-judgnent interest shall be calculated at 3.33%

and pursuant to the procedures detailed in 28 U S.C. 8§ 1961.

I T 1S SO ORDERED.

WlliamE Smith
United States District Judge
Dat e:
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