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Before the Court for sentencing is Joshua Perry (“Defendant”
or “Perry”), who was convicted in January of 2005 of possession
with intent to distribute nore than 5 grans of cocaine base in
violation of 21 U S.C. 88 841(a)(1) and b(1)(B), as well as doing
so wthin 1000 feet of a school in violation of 21 U . S.C. § 860.
Title 21 U.S.C. 8§ 841(a) prohibits, anong other things,
possession with the intent to distribute a controlled substance.
The statute provides for different mandatory m ni num sent ences
dependi ng on whet her the substance is “cocaine” (including “its

salts”) or “cocai ne base.”!

21 US.C 8 841 is not a model of clarity. The statute
provides, in relevant part:



(a) Unlawful acts

: it shall be unlawful for any person know ngly or

intentionally --
(1) to manufacture, distribute, or dispense, or
possess with intent to manufacture, distribute, or
di spense, a controll ed substance.

(b) Penalties

(1. ..
(B) Inthe case of a violation of subsection (a)
of this section involving --

(ti) 500 grans or nmore of a mxture or
subst ance contai ning a det ect abl e anount of --

(I'l) cocaine, its salts, optical and
geonetric isoners, and salts of isoners;

(tit) 5 grams or nmore of a mxture or
substance described in clause (ii) which
cont ai ns cocai ne base;

such person shall be sentenced to a termof inprisonnent
whi ch may not be less than 5 years and not nore than 40
years .

28 U.S.C. §8 841 (1999) (enphasis added).

For starters, cocaine, scientifically speaking, isitself a “base”;

cocaine, therefore, technically is “cocaine base.” See United
States v. Booker, 70 F.3d 488, 490 (7th Gr. 1995) (“Because
cocaine is a base, the phrase ‘cocaine base,” in scientific terns,
is redundant.”). Cocaine salt, noreover, refers to cocaine
hydrochl ori de, al so known as powder cocai ne, which is derived from
and chemcally distinct from cocai ne/cocai ne base. 1d. at 491.
Despite all of this, the statute sets one penalty for substances
containing “cocaine [and] its salts,” and another for those
contai ning “cocaine base.” It may be that by “cocaine [and] its

salts,” Congress really neant powder cocaine, as distinct from
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Under this statutory scheme, 5 granms of cocai ne base carries the
same mandatory m ni num sentence as 500 granms of cocaine: 5
years. This 100:1 ratio results in punishnments that are three to
six times |longer for cocaine base than for an equival ent quantity
of powder cocaine. This discrepancy is at the core of all of the
i ssues involved in this sentencing.

The first issue raised by the Defendant concerns whether the
statutory definition of “cocaine base” in 8 841 should be
interpreted to nmean excl usively “crack” cocaine, whichis atype of
cocai ne base, or whether it should include all types of cocaine
base. | f cocaine base is understood to nmean exclusively crack
then, in order for the Governnent to seek the stiffer penalty under
the statute, it must prove that a defendant possessed crack (as

opposed to sone other form of cocaine base) to a jury, and its

cocai ne base. On the other hand, Congress nay have intended
“cocaine [and] its salts” to nean powder cocai ne and cocai ne base,
as distinct froma unique formof cocai ne base, known colloquially
as “crack” cocaine. Whilethe First Crcuit has inpliedly accepted
the former interpretation of the statute by finding that cocaine
base nmeans nore than just crack, it has not directly addressed the
lack of clarity in the statute surrounding the use of the words

cocai ne and cocai ne base. This Court need not resolve this
guestion either, since resolution of this issue is not necessary to
decide the Defendant’s objections. For purposes of this

Menmorandum this Court notes only that cocaine base under the
statute nost certainly includes crack cocaine (and may include
nore, as wll be discussed shortly), but nbst certainly does not
i ncl ude powder cocai ne.



proof must convince the jury beyond a reasonable doubt. The
Def endant argues that cocai ne base neans exclusively crack under
the statute; and because the jury did not specifically make such a
finding in this case, he should be sentenced under the provisions
of the statute and the United States Sentencing Conmmi ssion
Gui del i nes Manual (“Sentencing CGuidelines” or “Quidelines”) that
apply to powder cocai ne. For the reasons set forth below, this
Court declines to adopt Defendant’s interpretation of the statute.

Since 1993 the Cuidelines have provided that cocaine base
means exclusively crack; therefore, the sentencing judge (not a
jury) nust determ ne whether the CGovernnent has proven that the
cocai ne base in question was i ndeed crack. The Defendant’s second
argunent is that this proof nust be beyond a reasonabl e doubt, and
the Governnent failed to neet this burden; in the alternative, the
Def endant clains that even if the court finds a | ower standard of
proof applies, the proof presented by the Governnment did not
establish the cocaine base to be crack by a preponderance of the
evidence. Again, as will be explained in nore detail below the
Court finds neither of the Defendant’s argunments persuasive.

In addition to these chall enges, the Defendant objects to the
inclusion of $1100 as drug proceeds in the calculation of the

advisory guideline range and nmakes several double jeopardy



argunents. Most of these objections are wunavailing to the
Def endant. One of the Defendant’s argunents, however, does require
the technical dism ssal of Count |, because Count | is a |esser
i ncl uded offense of Count 1|

After determning that the Governnent net its burden on the
crack issue, two nore questions follow. how nmuch weight to give
the sentencing range established by the Sentencing Guidelines,
which are no longer mandatory in the wake of the United States

Suprene Court’s decision in United States v. Booker, 543 U S. __ ;

125 S. C&. 738 (2005) (“Booker/Fanfan”), and whether to inpose a

sentence consistent with or varying from the advisory Guideline
range. The Defendant urges this Court to vary fromthe Sentencing
Quidelines and inpose only the statutory mninmm sentence.
Resolution of this issue requires this Court to delve into the
thicket of the debate over the sentencing discrepancies between
crack and powder cocaine -- a debate that has simered for many

years but has been refuel ed recently by the Booker/ Fanfan deci si on.

For the reasons set forth in the second half of this menorandum
this Court finds that the crack/powder disparity cannot stand up to
the scrutiny of analysis under 18 U.S.C. 8 3553. Therefore, this

Court will vary fromthe advisory sentenci ng range established by



t he Sent enci ng Gui del i nes and i npose the statutory m ni numsent ence
of 10 years.

Il. Facts and Procedural Hi story

Pawt ucket Police Detective Dennis Lefevbre arrested the
Def endant on Rte. 95 North, in the city of Pawtucket, Rhode Isl and,
on August 3, 2004, for driving an unregistered notor vehicle
Prior to the arrest, Lefevbre had obtained a search warrant to
search the Defendant’s premses |located at 52 Lyon Street,
Pawt ucket . Oficers seized marijuana, plastic bags containing
suspected crack cocaine, a digital scale, packaging materials and
$1100 in United States currency (believed to be drug proceeds) from
the Defendant’s bedroom Police later determned that the
Def endant’ s bedroom was | ocated within 1000 feet of St. Raphael’s
Acadeny, a private secondary school in Pawtucket. Perry filed a
Motion to Suppress Evidence which was denied by the Court, and the
case proceeded to trial in January, 2005.

On January 12, 2005, after a week-long trial, ajury found t he
Def endant guilty of possession with intent to distribute nore than

5 grans of cocaine base in violation of 21 U.S.C. 88 841(a)(1) and



b(1)(B) (Count I) and within one thousand feet of a school in
violation of 21 U S.C. § 860 (Count I1).?
The trial was conducted in the wake of the Suprenme Court’s

decision in Blakely v. Washington, 542 U S. 296 (2004), and just

prior to the Suprene Court’s decision in Booker/Fanfan, a tine when

all trial courts were inprovising in order to deal wth the hol ding

of Blakely. Pursuant to the procedure adopted by this Court after
Bl akely, the case was to be submtted to the jury in two parts.

First, at the conpletion of trial, the jury was asked to determn ne
whet her the Defendant was guilty of the two counts charged in the
indictment. |If the Defendant was found guilty, then this Court was
prepared to submt a nunber of specific questions to the jury
designed to elicit its findings, beyond a reasonabl e doubt, as to

a nunber of anticipated sentencing factors. These speci al

2 21 U S .C § 860(a) provides, in relevant part:

[ a] ny person who violates section 841(a)(1) . . . of this title by
di stributing, possessing wth i nt ent to distribute, or
manufacturing a controlled substance in or on, or wthin one
t housand feet of, the real property conprising a public or private
el enentary, vocational, or secondary school or public or private
college, junior college, or university . . . is . . . subject to
(1) twice the maxi mum puni shment authorized by section 841(b) of
this title; and (2) at least twice any term of supervised rel ease
aut hori zed by section 841(b) of this title for a first offense. A
fine up to twice that authorized by section 841(b) of this title
may be inposed in addition to any term of inprisonnment authorized
by this subsection.



interrogatories were prepared after extensive pretrial consultation
with counsel. Further, the Court was prepared to allow additional
testinmony, if necessary, and separate jury instructions had been
prepared.)® In the event of a finding of guilt on either of the
two counts, one of the specific questions for the jury was whet her
t he cocai ne base possessed by t he Def endant was cocai ne base in the
form of crack cocaine. See U.S. Sentencing Cuidelines Minual §
2D1. 1(c) (2004).

Wiile the jury was deliberating, and just shortly before it

reached a verdict, the Suprenme Court issued the Booker/Fanfan

decision. After the jury reached its verdict of guilty, the Court
consulted with counsel and then decided to recess overnight, to

gi ve both counsel and the Court tine to review the Booker/Fanfan

opi ni on and consi der whet her the special interrogatories concerning
t he sentence enhancenent factors should be submitted to the jury.
The followng day, January 13, the Court met wth counsel in

chanbers. Both counsel agreed with the Court that Booker/Fanfan

precl uded subm ssion of special interrogatories to the jury, and

3 Essentially this Court had structured a two-phase trial along

the lines of what Justice Stevens described in his dissenting
Renedi al Opi nion in Booker/Fanfan. 543 U.S.  ; 125 S. C. at
779- 80.



the jury was discharged. Therefore, the jury never answered the
speci fic question of whether the cocai ne base was crack.

In the usual course, the United States O fice of Probation
(“Probation”) prepared a Presentence Report (“PSR’). The PSR sets
forth a conbined offense level of 34 and a crimnal history
category of 111, yielding a Guideline range of 188 to 235 nont hs.
As aresult of the Information Charging Prior Ofenses, pursuant to
21 U.S.C. § 851, the Defendant was subject to an enhanced statutory
penalty due to a prior felony drug conviction. Under this statute,
the Defendant is potentially subject to a 10-year statutory m ni num
termof incarceration with a maximumtermof |ife inprisonnent as
to both counts of the indictnent. Thus, according to the PSR the
| onest possible sentence is the mandatory mnimum of 10 years,
whil e the maxi numstatutory penalty is life inprisonnment. The (now
advi sory) Guideline range calls for a sentence between 188 and 235
nont hs.

I11. Defendant’s Objections

The Defendant filed two objections to the PSR, and raises
several other argunents in his Supplenmental Brief. First, the
Def endant objects to the designation of the drugs as crack,
contending that this question was never posed to the jury and has

not been found beyond a reasonabl e doubt. Alternatively, assum ng



that a |lower standard of proof, preponderance of the evidence,
applies here, the Defendant contends that the evidence is
nevertheless insufficient. Second, the Defendant objects to the
i nclusion of the $1100 found in the Defendant’s residence as drug
proceeds and conversion of the sane into cocai ne base for purposes
of determ ning the base offense level. Finally, in his nost recent
filing, the Defendant makes several argunments under the Double
Jeopardy Cl ause of the Fifth Arendnent. This Court will deal with
the latter two objections first, and then nove on to the nore
extensive discussion required by the first.

A. The Drug Proceeds bjection

The Defendant’s second objection can be dealt with in short
order. The evidence at trial clearly proved by a preponderance of
the evidence that the bedroom in which the $1100 was found was
i ndeed Perry’s bedroom not that of a nysterious roonmate, as Perry
cl ai med. Moreover, at the time of his arrest, Perry was not
enpl oyed. Wil e he was subsequent|y approved for a clai mof soci al
security benefits on Septenber 14, 2004, the Defendant was al ready
in custody at that tinme and had not received any Social Security
checks.

Def endant coul d provide no other reasonable explanation to

Probation regardi ng the source of this noney and he did not attenpt
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to present evidence at the sentencing hearing to rebut this
finding. Therefore, the $1100 found i n t he Def endant’s bedr oomwas
properly found to be drug proceeds. The street value of 1 gram of
cocai ne base at the tine of the Defendant’s arrest was $100; an
addi tional 11 grans ($1100 = 100) was appropriately added to the
49. 47 grans that was seized at the tinme of the arrest, making the
total 60.47 granms of cocai ne base. The calculations in the PSR are
entirely consistent with the fornula approved by the First Crcuit

inUnited States v. CGerante, 891 F.2d 364 (1st Cir. 1989); see al so

United States v. Jackson, 3 F.3d 506, 511 (1st Gr. 1993).

Accordingly, Perry’ s drug proceeds objection is denied.

B. The Doubl e Jeopardy Argument

The Defendant’s Suppl enmental Brief expands his objection to
i ncl ude three additional argunents under the Doubl e Jeopardy O ause
of the Fifth Anendnment. The Doubl e Jeopardy C ause provides that
no person shall “be subject for the sane offence to be twice put in
jeopardy of life or linb.” U.S. Const. anend. V. The First
Circuit has noted that:

[t]he protection of the Cause is threefold; it

saf eguar ds an i ndi vi dual agai nst (1) a second prosecution

for the sane offense, following an acquittal; (2) a

second prosecution for the same offense, followng a

conviction; and (3) nultiple punishnents for the sane
of f ense.

11



United States v. Rivera-Martinez, 931 F.2d 148, 152 (1st Cr.

1991).

The Defendant first argues that his conviction under both §
841(a)(1) (Count 1) and 8§ 860(a) (Count I1) constitutes nmultiple
puni shrent for the same offense in violation of the Doubl e Jeopardy
Cl ause, because 8§ 841(a)(l) is a lesser included offense of §
860(a).* This Court agrees. The Suprene Court has |ong held that
“the test to be applied to determ ne whether there are two of fenses
or only one, is whether each provision requires proof of a fact

whi ch the other does not.” Bl ockburger v. United States, 284 U. S.

299, 304 (1932). If so, the offenses are not the sanme for purposes
of doubl e |eopardy. Conversely, where one offense is a |esser
included offense of the other, i.e., where “the elenments of the
| esser offense are a subset of the elements of” the greater

of fense, Schruck v. United States, 489 U S. 705, 716 (1989), the

two counts constitute the “sane offense” in violation of the Doubl e

Jeopardy Clause. See Rutledge v. United States, 517 U. S. 292, 297

(1996) (“we have often concluded that two different statutes define

4 The CGovernnent apparently has no objection, as it filed no reply
to the Defendant’s Supplenental Brief raising this issue. Cr.
United States v. Wllians, 782 F. Supp. 7, 8 (D.D.C. 1992) (noting
t hat the governnent conceded t hat t he def endants’ convicti ons under
8§ 841 “nust be vacated” in light of convictions under § 860).

12



the ‘sanme offense,’” typically because one is a |esser included
of fense of the other”).

Section 841(a)(1l) nmakes it unlawful for any person to
knowi ngly possess with the intent to distribute a controlled
substance. Section 860(a), neanwhile, makes it unlawful for any
person to knowingly possess with the intent to distribute a

controll ed substance within 1000 feet of a school. Viol ati on of

the former statute is clearly a |esser included offense of the
|atter, as made clear by those circuit courts that have directly

addressed this issue. United States v. Wiite, 240 F.3d 127, 133

(2d Cir. 2001); accord. United States v. Kakatin, 214 F.3d 1049,

1051 (9th Cir. 2000); United States v. Freyre-Lazaro, 3 F.3d 1496,

1507 (11th Cr. 1993); United States v. Scott, 987 F.2d 261, 266

(5th Gir. 1993). “Wile the governnment may charge a defendant with
both a greater and a |esser included offense and may prosecute
those offenses at a single trial, the court nay not enter separate
convictions or inpose cunulative punishnents for both offenses
unl ess the legislature has authorized such punishnent.” Freyre-
Lazaro, 3 F.3d at 1507 (internal citation omtted). There is
not hi ng to suggest that Congress intended to do so here. 1d. ("W
bel i eve that Congress intended to apply 8 860 in lieu of § 841(b)

when the offense occurs within 1,000 feet of a school.”). The

13



conviction of the Defendant is therefore vacated® as to Count | of
the indictnent, charging him with possession wth intent to
distribute nore than 5 grans of cocaine base in violation of 21
U S C § 841(a)(1).°

The Def endant next argues that this Court’s determ nation of

whet her the control |l ed substance is crack for sentencing purposes

® The double jeopardy violation arising out of the Defendant’s
convi ction under both § 841(a)(1) and 8 860(a) cannot be renedi ed
by merely refusing to sentence the Defendant under Count 1, or
havi ng t he sentences run concurrently. As the Suprene Court noted:

[t] he second conviction, whose concomtant sentence is
served concurrently, does not evaporate sinply because of
the concurrence of the sentence. The separate
conviction, apart from the concurrent sentence, has
potential adverse col |l ateral consequences that nay not be
i gnored. For exanple, the presence of two convictions on
the record may . . . result in an increased sentence
under a recidivist statute for a future offense.
Mor eover, the second conviction may be used to inpeach
the defendant’s credibility and certainly carries the
soci etal stigma acconpanyi ng any crimnal conviction .
Thus, the second conviction, evenif it results in no
greater sentence, is an inpermssible punishment.

Rut | edge, 517 U.S. at 302 (quoting Ball v. United States, 470 U.S.
856, 864-65 (1985) (enphasis in original)); see also United States
v. Vanl andi ngham No. 95-122, CV. A 97-1738, 1997 W 431010, at
*5 (E.D. Pa. 1997).

® Because the issues inpacting the Defendant’s sentence arise
al nrost exclusively under 8§ 841, and because § 860 essentially
enhances the punishnments outlined in 8 841, this Court wll, for
the sake of sinplicity, discuss these issues in the context of §
841, notw t hstandi ng the fact that the Def endant’ s convi ction under
this | esser included offense is vacat ed.
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al so vi ol ates the Doubl e Jeopardy C ause, because it results in the
Def endant being tw ce prosecuted -- once under the statute for
possessi on of cocaine base, and again under the Cuidelines for
possessi on of crack. This argunent is unavailing. There sinply is
no second prosecution here. The Defendant was prosecuted and
convicted of possession wth intent to distribute cocai ne base.
What remmins is not a second trial of the Defendant for the sane
of fense, but rather the second phase of the Defendant’s only trial:
sent enci ng. This case is therefore easily distinguishable from

United States v. Lanoue, 137 F.3d 656, 660-61 (1st Cr. 1998) and

United States v. Fornia-Castillo, 408 F.3d 52, 57-58 (1st Cir.

2005), the two cases cited by the Defendant in support of his
doubl e jeopardy claim both of which involved a second grand jury,
a second indictnment, and a second conviction. Mreover, in both
cases, the First Grcuit rejected the respective defendants’ doubl e

j eopardy clains. See Lanoue, 137 F. 3d at 663; Fornia-Castillo, 408

F.3d at 70.

In addition, this Court’s determnation that the controlled
substance is crack does not result in nmultiple punishnment for the
sanme of fense. This argunent confuses the rel ationship between the
statute and the Guidelines. “The Sentencing CGuidelines are not a

separate statutory provision of penalties,” but rather are
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“intended to provide a narrow sentence range within the range
aut hori zed by the statute for the offense of conviction.” United

States v. Sanchez-Lopez, 879 F.2d 541, 559 (9th GCr. 1989). *“This

narrowi ng of the applicable range, however, does not constitute
“mul tiple puni shnent’ for purposes of the double jeopardy cl ause.”

United States v. Alvarez, 914 F. 2d 915, 920 (7th Gr. 1990). Here,

t he Gui delines provide for a sentencing range of 185 to 235 nont hs
based on a finding that the Defendant possessed crack, while the
statute provides for a maximum of |ife inprisonnent. The
Def endant’s sentence is necessarily wthin the statutory range
sanctioned by Congress, and therefore does not violate the Doubl e
Jeopardy O ause. “Cal culation under the Federal Sentencing

GQuidelines of the proper sentence within the statutory range

established by Congress . . . does not constitute multiple
puni shnment,” but rather conprises “only a single substantial
puni shnment” for a controlled substance offense. ld. at 920

(internal citation omtted).

Most inportantly, the Defendant’s double jeopardy claim
concerning this Court’s determ nation of crack rests upon the
assunption that this Court is bound by the Guidelines to enhance
the Defendant’s sentence should it find that the Defendant

possessed crack. This is not the case. In the wake of
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Booker/ Fanfan, the Guidelines are advisory and to be considered

al ongsi de the other 8§ 3553(a) factors. The Doubl e Jeopardy Cd ause
is concerned with a single act or transaction “constitut[ing] a

violation of two distinct statutory provisions.” Blockburger, 284

U S. at 304. Here, because no enhancenent need be inposed by the
Court under the advisory Guidelines, even if a finding of crack is
made, there is no second “violation” fromwhich the Defendant nust
be protected. For all of these reasons, the Defendant’s Fifth
Amendnent doubl e jeopardy claimfails with respect to the potenti al
enhancenment of his sentence for possession of crack.

Finally, the Defendant argues that the conversion of $1100
cash into drugs for purposes of sentencing violated the Double
Jeopardy d ause. This argunent is nmerely a variation on his
earlier argunent regarding the determ nation that the cocai ne base
is crack. The argunent fails for the sane reasons.

C. The Crack vs. Cocai ne Base (bhjection

Turning to Defendant’s first objection, it appears he is
maki ng four separate argunents involving the distinction between
crack and cocai ne base. Def endant first argues that under 21
U S C 8§ 841(b), the term cocai ne base neans crack (exclusively).
Because the jury did not make a specific finding that the cocaine

was crack cocai ne as opposed to cocai ne base, he contends that the
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Governnent has not nmet its burden of proof under 8§ 841(b); and,
therefore, this Court shoul d concl ude that the Defendant was guilty
only of the | esser included offense of cocai ne possession, and use
the CGuideline range for powder cocaine, not the statutory m ni num
or the crack Guideline range.” Second, the Defendant contends that
if this argunment is rejected, the Court may not neke the
determ nati on of whet her the substance was crack by a preponderance

of the evidence, even after Booker/Fanfan, but rather nust use the

beyond a reasonabl e doubt standard.® Third, even if this Court

" The Defendant nay have waived this objection at trial when he
agreed with the Governnent and the Court that the jury should be
di scharged and not asked to decide the enhancenent questions.
(Tr., 1/13/05, at 1 (Defendant agreed with Court’s position that
“the majority’s opinion in Booker and in Fanfan . . . essentially
precluded the use of [a] sentencing hearing and supplenental
special verdict fornms and a jury fact finding with respect to
speci fi c enhancenent facts.”).) Neverthel ess, given the newness of
t he Booker/Fanfan decision at the tine the Defendant agreed to
di scharge the jury (the Booker/Fanfan deci sion was issued only the
day before), this Court will overl ook any such waiver and address
the nerits of the Defendant’ s objection. Cf. United States V.
Leavitt, 925 F. 2d 516, 517 (1st Cir. 1991) (taking notice of errors
not called to attention of district court, stating that “the
CQuidelines still are relatively new, and [the First G rcuit] has
said that for that reason, at least for a tine, it wll tend to
overlook a failure to make a Quideline-related argunent in the
court below’) (citing United States v. Plaza-Grcia, 914 F.2d 345,
348 (1st Cir. 1990) (“relative novelty of the guidelines nmakes an
unnoti ced m st ake understandable”)).

8 The Defendant argues that the Court may not find facts to
support enhancenents under the Guidelines generally. This is
patently incorrect. It should be beyond serious question by now
that the Court at the tinme of sentencing may find facts, by a
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finds that the preponderance of the evidence standard applies at
sentencing, the Defendant suggests that the quantum of proof
adduced at trial was neverthel ess insufficient to support a finding
by this Court that the substance was crack.® Fourth, and finally,
if this Court does not accept any of the foregoing argunents, the

Def endant suggests that this Court sentence the Defendant to the

preponder ance of the evidence, that support enhancenents under the
Sent enci ng Cui del i nes. In United States v. Antonakopoul os, 399
F.3d 68, 75, 80 (1st Cr. 2005), the First Crcuit, citing to
Justice Breyer’s adnonition in the Remedy Opi ni on of Booker/ Fanf an,
held that the error in Booker/Fanfan was that the Defendant’s
Gui del i ne sentence was i nposed under a mandatory Cui deline system
“The error is not that a judge (by a preponderance of the evidence)
determned the facts wunder the guidelines which increased a
sent ence beyond that aut horized by the jury verdict or an adm ssion
by the defendant; the error is only that the judge did so in a
mandatory gui deline system?” The First Circuit reaffirmed its
holding in United States v. Martins, 413 F.3d 139, 152 (1st Grr.
2005) (stating that “[o]ur holding in [ Ant onakopoul os] is pellucid
that the Sixth Amendnment is not violated sinply because a judge
finds sentencing facts under the guidelines; rather, the error is
only that the judge did so pursuant to a mandatory guidelines
systeni). Thus, this Court finds that this aspect of the
Def endant’ s objection is wholly without nerit and rejects it.

® The Court continued the sentencing hearing in this case in order
to allow the Governnment to consider whether it w shed to present
addi ti onal evidence at the sentencing hearing in support of its
argunent that the cocai ne base was in fact crack. The Governnent
chose to rely on the evidence produced at trial and elected not to
produce any additional evidence. The Defendant objected to
allowing the Governnment to present additional evidence, but in
light of the Governnent’s decision not to do so, this argunent is
noot .
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mandat ory m ninmum rather than use the Quideline range for crack
under U.S.S.G 2D1.1 (2004).

I n support of these argunents, the Defendant relies primarily
on the reasoning contained in three decisions by Judge Ponsor of

the District of Mssachusetts: United States v. Thonmas, 360 F.

Supp. 2d 238 (D. Mass. 2005) (issued on March 14, 2005), United

States v. Hubbard, 369 F. Supp. 2d 146 (D. Mass. 2005) (issued on

April 25, 2005), and United States v. Person, 377 F. Supp. 2d 308

(D. Mass. 2005) (issued on April 27, 2005). These three decisions
seek to test the strength of the First Crcuit’s prior holdings
regarding the meaning of the term cocaine base contained in 8§
841(b), as well as the level of proof required to prove that
cocai ne base is in fact crack cocaine.

Judge Ponsor’s opinions raise several provocative questions
that nmerit discussion. Wile Judge Ponsor makes a conpelling case
for revisiting the neaning of the term cocaine base, this Court
believes that prior First Crcuit holdings bind the district courts
(and presumably the Circuit Court as well) to a broad definition of
cocaine base. It would be inconsistent with these precedents to
find, as Judge Ponsor suggests, that the definition of cocai ne base

contained in 8 841(b) should be read to nean crack only.
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Therefore, the mandatory m ninunms contained in 8 841(b) apply to
t his case.

1. The Statute and the Cuidelines

The origins of the sentencing schenme for cocaine offenses
begin with the Anti-Drug Abuse Act of 1986 (“the 1986 Act”), now
codified at 8§ 841(b). The 1986 Act arose out of an increasing
sense of urgency over the growi ng use of drugs and the devel opnent

of new forns of drugs, particularly crack cocaine.! As has been

1 Wiile it has often been noted that the death of University of
Maryl and basketball star, twenty-two-year-old Len Bias, from a
cocai ne overdose was a factor contributing to congressional action
culmnating in the 1986 Act, see generally, WIIliam Spade, Jr.,
Beyond the 100:1 Ratio: Towards a Rational Cocaine Sentencing
Policy, 38 Ariz. L. Rev. 1233, 1249 (Wnter 1996), Bias’  death was
only one in a series of cocaine-related events in the professional
sports world that captivated national attention. Just eight days
after the Bias tragedy, C evel and Browns def ensi ve back Don Rogers,
just twenty-three years old, died of a cocaine overdose. As one
witer noted in 1986,

drug abuse is [noth]ing newin sports; it has just picked
up a terrible new nomentum . . . Who can keep up wth
the cocaine box scores? From Mercury Mrris to M ke
Norris; from Parker (Dave) to Porter (Darrell) to Pryor
(Aaron) to Peters (Tony); from Steve Howe to the
Pittsburgh cocaine trial to the Tul ane coke-for-points
scam . . . . Six years ago the Atlanta Hawks’ Terry
Furl ow crashed his car and died -- with cocaine in his
system Four years ago the Montreal Expos’ Tim Raines
took to sliding headfirst in order not to break bottles
of cocaine in his back pocket. Last wi nter fornmer
Tennessee quarterback Tony Robinson was indicted for
cocai ne deali ng. This past NBA season, M cheal Ray
Ri chardson, John Lucas and Quintin Dailey all fell afoul
of cocai ne. Ri ght now, sonme players on the Virginia
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widely clainmed in critical commentary, the 1986 Act passed w t hout
the wusual deliberative process afforded to such inportant

legislation. See, e.qg., David M Zl otnick, The War Wthin the War

On Crine: The Congressional Assault On Judicial Sentencing

Discretion, 57 SMJU L. Rev. 211, 219 & n.52 (Wnter 2004) (citing

Eric E. Sterling, The Sentencing Boonerang: Drug Prohibition

Politics and Reform 40 Vill. L. Rev. 383, 408 (1996) (claimng
football team are wunder investigation for selling
cocai ne. Tonorrow sonebody will snort up the harsh marks
and no one will Dblink.

Rick Reilly, Wen the Cheers Turned to Tears, Sports Il ustrated,

July 14, 1986, at 28.

While the exposure of cocaine use anong many highly visible
athletes clearly played a role in the enactnment of the 1986 Act,
there were other elements in play as well. The *“unexpected
explosion of concern about drugs” in 1986, one witer noted,
resulted fromthe confluence of many factors, including: a popul ar
“shift in attitudes against substance abuse over the past five
years” in response to “a cycle of wi despread drug use that began in
the md-1960's”; the rise of cocaine addiction anong the nost
affluent and politically influential parts of American society,
reaching far beyond the inner city to Anerica’s suburbs and white-
collar offices; the appearance of <crack cocaine and its
“devastating effects on nei ghborhoods of New York and Los Angel es,
only bl ocks fromthe offices of major nati onal news organi zations”;
and the approach of national elections -- leading the Denocratic
| eadership in the House to press for passage “before press
attention was |ost and Congress recessed,” and leaving few in
Congress or the Wiite House to oppose such a “popul ar and seem ngly
one-si ded issue.”

Peter Kerr, Anatony of the Drug |ssue: How, After Years, It
Erupted, N. Y. Tines, Nov. 17, 1986, at Al.
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“the careful, deliberate procedures of Congress were set aside in
order to expedite passage of the bill”)); Peter Kerr, supra, at Al
(quoting Florida Representative Cl aude Pepper in the second week of
Septenber 1986, stating that, “Right now, you could put an
anendnent through to hang, draw and quarter. . . . That’'s what
happens when you get on an enotional issue like this.”).

The central pillars of the 1986 Act are its schedule of
mandat ory m ni numsent ences for wei ght - based possession with intent
to distribute, and the upward ratchet for recidivist offenders.
Mandatory mninmunms under the statute begin at 5 and 10 years
respectively, depending on drug quantity, double for a second
of fense, and, in certain cases, mandate |ife inprisonnment for a
t hird. See 28 U S.C § 841(b)(1)(A-(B). The quantity-based
penal ty schene under the statute enploys a 100:1 ratio for cocaine
base to powder cocaine, which neans that the anobunt of powder
cocai ne necessary to trigger the statutory mandatory m ni nrumis 100
tinmes the anobunt of cocaine base necessary to trigger the sane
m ni mum sent ence. Thus, it takes 500 granms or nore of powder
cocaine to trigger a 5-year mandatory m ni num penal ty whereas only
5 grans of cocai ne base triggers the 5-year mininmum it takes 5,000
grans (5 kilogranms) of powder cocaine to trigger a 10-year

mandat ory m ni num penalty under the statute, whereas 50 grans or
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nore of cocaine base wll trigger this same penalty.
Significantly, the term “cocai ne base” is not defined anywhere in
the statute.

Wiile the U. S. Sentencing Comm ssion (“Sentencing Comm ssion”
or “Comm ssion”) was formed pursuant to the Sentenci ng Reform Act
of 1984, by 1986 it had not yet issued the Guidelines. In response
to passage of the 1986 Act the Conm ssion incorporated the
statutory 100:1 crack-to-powder ratio in setting the Sentencing
CGui deline penalty ranges. The Conm ssion determned that the
statutory mandatory m ni muns woul d be used to set the base of fense
| evel under the Cuidelines, and these base |levels could then be
i ncreased dependi ng upon the presence of other factors. The result

was a systemthat ensured that the sentencing range for nost drug

1 As the Sentencing Comm ssion stated inits report to Congress in
May 2002,

[ b] ecause of the statutory and Guideline differentiation between
crack cocai ne and powder cocai ne, the sentencing guideline range
based solely on drug quantity is three to over six tines | onger for
crack cocaine offenders than powder cocaine offenders wth
equi val ent drug quantities, dependi ng on the exact quantity of drug
i nvol ved. In great part because of the difference in quantity-
based penalties, in 2000 the average sentence for a crack cocaine
of fense was 44 nont hs | onger than the average sentence for a powder
cocai ne offense, 118 nonths conpared to 74 nonths.

United States Sentencing Conmm ssion, Report to the Congress:
Cocai ne and Federal Sentencing Policy p. v (May 2002), avail abl e at
http://ww. ussc. gov/r congress/02crack/ 2002crackrpt. htm (2002)
(“2002 Report™).
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of fenses woul d be higher than the applicable statutory nandatory
mnimum I n those cases where the range was | ower, the mandatory
m ni num set the fl oor.

Li ke the statute, the Sentencing Guidelines at first did not
define the termcocai ne base. This changed in 1993 when Congress
passed an anendnent, subnmitted by the Sentencing Comm ssion,
USSG App. C andt. 487 (Nov. 1993), to the Sentencing
Qui del i nes. This anmendnent defined cocai ne base as crack, whichis
“the street nane for a form of cocaine base, usually prepared by
processi ng cocai ne hydrochl ori de and sodi um bi carbonate [comonly
known as baki ng soda], and usually appearing in a |unpy, rocklike

form?” USSG § 2DL.1(c) n.(D (2004); United States v.

Ri chardson, 225 F.3d 46, 49 (1st Cr. 2000).

After 1993, therefore, in order to sentence a defendant under
the CGuideline provision for cocaine base, there nust be a finding
t hat the substance was crack cocaine. Under the Cuidelines, fornms
of cocai ne base other than crack are treated as ordi nary cocai ne,
and are not subject to the enhanced penalties associated with
crack. Congress, however, has not seen fit to simlarly amend the
statute, which has created considerable disagreenent anong the
circuit courts over whether cocaine base under the statute refers

to crack only, or all forns of cocai ne base. As described in nore
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detail below, the Sentencing Comm ssion over the past eight years
has nmade several attenpts to fix the crack/powder cocaine
di sparity, w thout success.

2. Lopez-G |, Thonms, and the Crcuit Split

In 1992 the First Circuit decided the case of United States v.

Lopez-G I, 965 F.2d 1124 (1st G r. 1992). The Lopez-G | panel was
conposed of Judges Canpbel | and Bownes, and Vi siting Judge Brown of
the Fifth Crcuit. Before the panel was a direct challenge to the
definition of cocai ne base under 8 841(b), as well as the pre-1993
Quidelines. As the court stated, “we nust determ ne whether the
substance at issue constitutes cocai ne base or cocai ne as defined
by the statute and the Sentencing Guidelines . . . . The issue
before us today requires us to determ ne the correct definition of

cocai ne base as a matter of statutory interpretation.” 965 F. 2d at

1129 (enphasi s added).
Initially, the panel issued an opinion finding that cocaine
base nmeant only crack, citing the legislative history of 8§ 841 as

well as the Ninth Grcuit’s opinion in United States v. Shaw, 936

F.2d 412 (9th G r. 1991). The panel’s opinion drew a sharp di ssent
from Judge Brown, who clearly favored the Governnment’s view that
the term included crack but did not nean crack exclusively.

Further, Judge Brown contended a direct finding by the D strict
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Court regardi ng whet her the substance was or was not crack required
r emand.

On Petition for Rehearing, the panel w thdrew the portion of
t he opi nion which held that cocai ne base neant crack and reversed
itself, concluding the Governnent was correct in the first place.
Wil e noting that “Congress i ndeed was concerned prinmarily with the
crack epidemc in enacting the legislation,” the Court held that

“it does not necessarily follow that the term ‘cocai ne base’

includes only crack cocaine.” Lopez-G I, 965 F.2d at 1134
(enmphasis in original). This per curiam opinion then drew a

di ssent from Judge Bownes who continued to adhere to the cocaine
base equal s crack viewarticulated in the original panel opinion.?*?

In 2000, in Richardson, and nore recently, in United States v.

M nton, 9 Fed. Appx. 24, 26 (1st Cir. 2001) (unpublished opinion),
the First Crcuit reaffirmed the holding of Lopez-G 1|, not in the
context of a challenge to the definition of cocai ne base under 8§
841, but rather in the context of a sentence enhancenent under the

Cui del i nes.

2 Thus, only one currently sitting (now Senior) Judge of this
Circuit (Judge Canpbell) has actually expressed the view that
cocai ne base nmeans nore than crack in the context of a direct
chall enge to § 841
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Judge Ponsor, in the three decisions cited above, called the
First Grcuit’s so-called “literal approach” into question,
predicting that “the First Crcuit, if squarely presented with the
issue, will agree with the solid majority of circuits that have
concl uded that the narrower definition of ‘cocai ne base’ applicable
since 1993 to the Sentencing Guidelines [i.e., cocai ne base equal s
crack cocaine only] applies equally to the statutes governing
m ni mum mandatory sentences.” Hubbard, 369 F. Supp. 2d at 147

accord. Thomas, 360 F. Supp. 2d at 242 (Ponsor, J.) (citing

decisions fromthe Fourth, Seventh, Eighth, and Eleventh Crcuits
in which cocaine base under the statute was construed as crack
cocai ne only).

In these three cases, Judge Ponsor relies primarily upon the
fact that in 1993 the Sentenci ng Comm ssi on anended t he CGui del i nes
to specifically limt the definition of cocaine base to crack for
Gui del i nes purposes, and Congress approved of that anmendnent
pursuant to 28 U.S.C. § 994(p). Wile the First Grcuit reaffirnmed
t he pre-amendnent decision of Lopez-G I in 2000 when it decided
Ri chardson, Judge Ponsor suggests that the Grcuit Court did so
wi t hout recogni zing or discussing either the 1993 anendnent or the

energing circuit conflict over the question. Judge Ponsor predicts
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t hat when squarely confronted with the question,* the First Circuit
will agree with the Eleventh G rcuit and conclude that there is no
reason “‘to assune that Congress neant for “cocai ne base” to have
nore than one definition” and that its construction of the termin
the Guidelines was intended to limt the reach of the statute as

well.” Thonmas at 242 (quoting United States v. Minoz-Real pe, 21

F.3d 375, 378 (11th CGr. 1994)).

I f Judge Ponsor is correct in predicting that the First
Circuit will adopt his position, the inpact will be significant.
First, if cocaine base neans only crack then it wll becone
necessary for the Government to charge in the indictnent, and for
a jury to find beyond a reasonabl e doubt, that the substance in
issue is crack (or else pursue a charge for the |esser included
cocai ne of fense). Thus, crack becones an elenent of the § 841

of fense, not nerely an enhancenent under the Guidelines. Second,

3 Al three cases are currently on appeal .

¥4 Assum ng Judge Ponsor is correct and the Crcuit Court adopts
this view, the question of retroactivity would need to be
addressed. Prospective application of such a holding would |ikely
be quite manageable. As a practical matter, it is fairly sinple
for indictnents under 8 841 to allege that the cocaine base is
crack. The verdict formcould easily address the question as well.
And the evidentiary burden, which the First Grcuit has di scussed
on nunerous occasions in the context of the CGuidelines (discussed
bel ow) is not overly burdensonme. The Governnent usually endeavors
to neet this burden in all crack cases anyway because it seeks the
hi ghest avail abl e penalty under the Cuidelines.
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if a defendant is not found by a jury to be in possession of crack,
as in the present case, then neither the mandatory m ni num for
cocai ne base under 8 841(b) nor the Quideline range for crack
appl i es. In that event, defendants such as Perry could only be
found guilty of the l|lesser included offense of possession wth

intent to distribute cocaine. See United States v. Brisbane, 367

F.3d 910, 914 (D.C. Cr. 2004) (“Di stribution of ‘cocaine’ is a
| esser included offense of distribution of ‘cocaine base.” The
elements of the latter offense include all the elements of the
former, plus proof that the type of cocaine is ‘cocaine base’
within the nmeaning of subsection (iii).”). The difference in
potential sentences is dramatic, as the Court noted in Lopez-G|.
(By way of exanple, in the present case, the difference is a
Gui deline range of 33 to 41 nonths under the approach favored by
Judge Ponsor and pressed in this objection, versus a 10-year
mandat ory m ni mum and a Gui del i ne range of 188 to 235 nonths).
Wil e Judge Ponsor relies heavily on the reasoning of the

El eventh Circuit in Minoz-Real pe, there is, in fact, a profound

split inthe circuit courts regarding this issue. Decisions of the
Fourth, Sixth, Seventh, Ei ghth, Ninth, Eleventh, and D.C. Circuits
have all disagreed with the literal approach espoused by Lopez-G|.

Conversely, the Second, Third, Fifth, and Tenth Crcuits have
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joined the First in applying the broader and nore literal
interpretation of the term cocai ne base. Exam nation of the
vari ous approaches of the circuit courts is useful in analyzing the
strength of the argunent nmade by Judge Ponsor and pressed by the
Def endant here.

The El eventh Circuit in Munoz- Real pe pl aced great enphasis on

the 1993 anendnment to the Sentencing Quidelines adopting the
cocai ne base equal s crack approach. The Court argued that because
Congress allowed the anendnent proposed by the Sentencing
Comm ssion to take effect pursuant to 28 U . S.C. § 994(p), Congress
had signified its approval for this interpretation of the term
(OF course, this reasoning is questionabl e because congressional
approval of a Sentencing Conmm ssion anendnent in 1993 is not
i ndicative of Congress’ intent in passing the 1986 Act (as the

Third Crcuit pointed out in United States v. Barbosa, 271 F. 3d

438, 466-67 (3d Cir. 2001) discussed bel ow).)
The Fourth Circuit approach relied nore heavily on a detail ed
exam nation of the | egislative history surroundi ng the enact nent of

§ 841. United States v. Fisher, 58 F.3d 96 (4th Cr. 1995). In

Fi sher, the court cited to the intent of Congress to “penalize nore
severely violations involving crack cocaine.” 1d. at 99. (citing

132 Cong. Rec. S14,288 (daily ed. Sept. 30, 1986)).
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A nore detail ed account of the legislative history is found in
the Seventh Circuit’s initial exposition on the question in United

States v. Booker, 70 F.3d 488 (7th G r. 1995).' This opinion

reviews, in substantial detail, the | egislative history of the 1986
Act. 1d. at 492-93. It cites to statenents by nunerous | egi sl ators
appl auding the stiffer sentences for crack cocaine, as well as to
commttee reports on hearings concerning the energing crisis of
crack cocaine -- hearings that formed the | egislative run-up to the
eventual passage of the 1986 Act. 1d. The Booker court also noted
that the 1993 Sentenci ng Comm ssion anmendnent itself may evidence
an intent to “penalize crack nore heavily than other forns of
cocaine.” 1d. at 494 n.23.

Booker also provides a detailed scientific analysis of the
term nology found in § 841.'® Wthout repeating the details of the
chem cal conposition of cocai ne base, what is nost critical is this:
“[t]o a scientist, ‘cocaine’ and ‘cocai ne base’ are synonynous; they
both refer to a substance with the formula C-,H,;NO,.” I1d. at 490.

Cocaine is rarely used in its natural form but rather it is

% This decision is not to be confused with the Seventh Grcuit’s
decision in United States v. Booker, 375 F.3d 508 (7th Gr.
2004),the Booker of the Suprenme Court’s now fanobus decision in
Booker / Fanfan whi ch nade the Cui delines advisory.

' Much of this scientific information is reprised in the First
Circuit’s opinion in United States v. Robinson, 144 F.3d 104, 109
(1st Cir. 1998).
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converted into cocaine powder (a salt); the powder is then
reprocessed to create a substance known as “freebase” (i.e., the
base is freed from the hydrochloride and converted back to the
chemcal state it was in before it became a salt). There are
various nethods of doing this, but the product (freebase) is
dangerous to ingest by snoking. A safer nechanismis to dissolve
the cocaine hydrochloride with baking soda and water, boil the
m xture until only a solid substance renains, and allow it to dry.
This is what is commonly known as crack. 1d. at 490-91. The Booker
court found that while the chem cal properties of the terns used in
8 841(b) and CGuideline section 2D1.1 (before the 1993 anendnent) --
cocai ne and cocai ne base -- are the sane, it was cl ear that Congress
intended to punish crack nore severely than powder cocaine.
Therefore, the court rejected the argunent that the rul e of | eniency
required the terns to be treated the sane. The Seventh Crcuit
reaffirmed its view that cocaine base neans only crack in 1997 in

United States v. Adans, 125 F. 3d 586, 592 (7th Cir. 1997), and again

just several nonths ago in United States v. Edwards, 397 F.3d 570

(7th Cr. 2005) (discussing circuit split and encouragi ng Suprene
Court clarification).
The Eighth Crcuit, agreeing wth the Seventh GCrcuit’s

analysis of the legislative history of 8§ 841(b), held, in United
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States v. Crawford, 83 F.3d 964 (8th GCr. 1996), that *“Congress

i ntended the termcocai ne base to refer to ‘crack; and, therefore,
the definition of cocaine base in 8 841(b) is clear enough to
provi de adequate notice to all concerned regarding the differences

in penalties between cocai ne and cocai ne base. |d. at 966; see al so

United States v. Jackson, 64 F.3d 1213, 1220 (8th Cr. 1995) ("A.S.

Jackson”) ! (assum ng cocai ne base equal s crack under statute based
in part on 1993 anmendnent to Cui delines, stating that, “Congress has
defined the substance -- and its intention to inpose punishnment
befitting the crine -- with appropriate clarity.”) (quoting United

States v. Blanding, 53 F.3d 773, 776 (7th Gr. 1995)).

The Sixth Crcuit, too, has held that cocaine base equals

crack, but has not provided a detailed analysis. See United States

v. Levy, 904 F.2d 1026, 1033 (6th G r. 1990) (assum ng cocai ne base
to be equival ent of crack, noting that “[defendant] recognizes the
congressional intent behind the insertion of the phrase ‘cocaine
base’ was to inpose stiffer sentences upon those who traffic in
crack cocaine,” and stating that “[c]ocaine base is

concentrated in rock-hard fornms of various sizes”).

7 This decision is not to be confused with the Second Circuit’'s
1992 decision in F. Jackson, which held that cocai ne base under the
statute includes all types of cocai ne base, not just crack.
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A variant on these approaches is discussed by the D.C. Crcuit

in the recent case of United States v. Brisbane, 367 F.3d 910 (D. C.

Cr. 2004). In this case, the court concluded that Congress nust
have intended sonething nore than sinple cocaine, but not crack
excl usivel y. Id. at 913-14. The Brisbane court eschewed the
literal approach, stating that Congress “could hardly have i ntended
to apply the enhanced penalties to forns of cocaine base that are
not snokeabl e or even consumabl e wi thout further processing, while

inposing the |esser penalties on defendants dealing in simlar

anounts of ready-to-snort cocaine hydrochloride.” Id. at 913
(criticizing Lopez-Gl). The court went on to note that two

alternative approaches to the literal approach have enmerged: first,
t he cocai ne base equals crack nodel adopted by the Fourth, Sixth,
Sevent h, Eighth, and El eventh G rcuits noted above; and second, the

“snokeabl e” standard adopted by the Ninth Crcuit in United States

V. Shaw. Id. at 913-14. The D.C. Circuit inplied the latter
approach was preferable because it did not “unduly narrow]” the
operation of the statute. 1d. at 914 (“[I]t is unlikely Congress
intended to I|imt the -enhanced penalty provisions to one
manuf act uri ng method. ") In the end, the Brisbane court did not

resol ve the question but sinply vacated the conviction, because the
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Government had proven neither, and resorted to the | esser included
of fense of cocai ne possession. 1d. at 914-15.
The Shaw case fromthe Ninth Grcuit, |ike Booker and ot hers,

relies largely on legislative history. United States v. Shaw, 936

F.2d 412 (9th G r. 1991). It’s conclusion that “snokeability” is
the test, however, is supported neither by | egislative history, nor
by the Sentencing Comm ssion anendnent of 1993. The Shaw deci sion
is essentially a judicial rewite of the statute -- not an
interpretation of Congress’ intent.

These cases all express, in one form or another, that the
meani ng of the term cocai ne base, contained in 8 841(b), should be
construed narromy to nmean crack cocai ne because that is both what
Congress intended in 1986 and what the Sentenci ng Conm ssion found
(and Congress approved) in 1993. Wth the exception of Shaw (and
per haps Bri sbane, whi ch appeared to favor the Shaw approach over the

narrower view espoused in Booker, Fisher, Levy and A.S. Jackson),

t hese cases suggest narrow construction best reflects the i ntent of
Congress and the Sentencing Conm ssi on.
Cases on the other side of the | edger (other than Lopez-G | and

Ri chardson) cone fromthe Second, Third, Fifth and Tenth Crcuits.

These cases -- F. Jackson, 968 F.2d 158 (2d Cir. 1992); United

States v. Palacio, 4 F.3d 150 (2d GCir. 1993); Barbosa, 271 F.3d 438
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(3d Gr. 2001); United States v. Butler, 988 F.2d 537 (5th Cr.

1993); and United States v. Easter, 981 F.2d 1549 (10th Cr. 1992)

-- all adopt a plain neaning approach to construction of the term
cocai ne base.

The Second Circuit, in FE. Jackson, was persuaded that the

broader definition should apply, based | argely on Congress’ use of
what it deenmed a chem cal nanme (cocai ne base) as opposed to the
narrower colloquial term (crack). The court’s analysis is
persuasive, but may be called into doubt by the nore technica
di scussi on of the chem cal conponents of cocai ne, cocai ne base, and
crack contained in Booker, which highlights the lack of clarity in

the statute. See 70 F.3d at 491. Conpare F. Jackson, 968 F.2d at

162 (“The differences between cocai ne base and cocaine are well
enough defined to prevent arbitrary enforcenent of the enhanced

penalty provisions.”), with Booker, 70 F.3d at 491 (“All forns of

freebase cocaine, including crack, have the sane chem cal fornul a

as cocaine’). Not long after F. Jackson, the Second GCrcuit

rejected the new argunent that the 1993 anendnent should alter its
conclusion. Palacio, 4 F.3d 150. The court noted that once the
circuit court interprets a statute, that interpretation is binding,
even in the face of subsequently i ssued, contrary regul atory acti on.

ld. at 154.
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The Third Crcuit in Barbosa gives thorough treatnent to the
di spute and discusses what was in 2001 a well-developed circuit
split. Barbosa, 271 F.3d 438 (3d Cr. 2001). Significantly, for
purposes of this objection, the Barbosa court found that it was

unconstrained by principles of stare decisis regarding its own

earlier statenents expressing favor for the holding of Minoz-
Real pe.®* The Barbosa panel noted, however, that this statenent was
made only in the context of considering whether the Governnent nust
prove, by a preponderance of the evidence, that the cocai ne base in
i ssue was indeed crack, and clarified that the court had not yet
confronted the precise question of what the termcocai ne base neans
in 8§ 841(b). Addressing the cocaine base issue, the court was

persuaded that the reasoning of F. Jackson and Pal aci o concerning

the inpact of the 1993 anmendnent was correct. That is, the court
hel d that the Sentencing Conm ssion had no power to alter or anend
the nmeaning of a statute passed by Congress, where the plain
| anguage and | egi sl ative history denonstrated congressional intent
that “‘cocai ne base’ enconpass[] all fornms of cocaine base” under

the statute. Barbosa, 271 F.3d at 467.1%°

 In the prior case of United States v. Janes, the Third Circuit
stated that “[w]e find the Minoz- Real pe anal ysis to be persuasive.”
78 F.3d 851, 858 (3d Cir. 1996).

9 As Judge Ponsor has pointed out, the First Crcuit has not
addressed precisely the question of whether the 1993 anendnent to
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The Tenth G rcuit al so adopted the approach of F. Jackson, but

w t hout detail ed discussion. See Easter, 981 F.2d at 1558 n.7

(noting that plain |anguage of statute controls in absence of
congressional intent to limt cocaine base to crack cocaine). The
Fifth Crcuit has taken this viewas well. See Butler, 988 F. 2d at
543 (stating that “[a]lthough a substance does not appear to be
crack cocaine, it may nevertheless be cocaine base within the
meani ng of § 841(hb)”).

These cases, all of which adopt the so-called literal approach,
stand for three basic points critical to resolving the Defendant’s
objection here. First, they set forth a conpelling argunent that
the broader reading of cocaine base is nobre consonant with the

intent of Congress than the approach outlined in Booker, Fisher,

Levy, and A.S. Jackson.

Second, these cases reject the suggestion that the 1993
anmendnent to the Sentencing Guidelines should inpact the cal cul us.
As the Barbosa court pointed out, “whatever nerit we should inpart
to the Conm ssion for pronmulgating guidelines in accordance wth
Congress’ desire to punish nore severely certain drug trafficking,

its wi sdomis not germane to our construction of Congress’ inclusion

the Guidelines |ikew se altered the neaning of the statute. See
Thomas, 360 F. Supp. 2d at 242.
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of mandatory m nimum sentences in the drug statute itself.” 271

F.3d at 466 (citing Smth v. United States, 508 U S. 223 (1993)

(“characterizing as ‘dubious’ the assunption that the Conm ssion’s
guidelines are relevant to the construction of a sentencing
statute”)).

Third, both Barbosa and Pal aci o acknow edge t he bi ndi ng nature
of circuit precedent, even where an event, such as the adoption of
the 1993 anendnent, has intervened. As noted in Palacio, even if
the court found the 1993 anendnent relevant and persuasive (which
it did not), it could not change its statutory interpretation. 4

F.3d at 154 (citing Lechnere, Inc. v. NLRB, 502 U. S 527 (1992);

Mai slin |Industries, US., Inc. v. Prinmary Steel, Inc., 497 U S. 116,

130- 31 (1990)).

Def endant’ s obj ection relies upon Judge Ponsor’s suggestion in
Thomas that the First Circuit wll conclude that it has not
specifically answered the question of what the termcocai ne base in
8§ 841(b) nmeans in the context of a direct challenge to the neaning
of the statute; and that when it does, it wll adopt the narrow

reading afforded by Minoz- Real pe, Booker, and their kin. Judge

Ponsor i s correct when he states that Robi nson, which reaffirned t he
prior holding of Lopez-G| after the enactnent of the 1993

anmendnent, was not a direct challenge to the | anguage of § 841(b),
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but rather a Guideline case. But that is not the case that matters.
It is Lopez-G | that cast the die on this point. That case invol ved
a direct challenge to the neaning of the term cocaine base in §
841(b), and the First Crcuit held (after initially going the other
way) that the broad interpretation of cocaine base was the better
one.

Under Neal v. United States, 516 U S. 284 (1996), the First

Circuit would presunably be bound to followits own ruling on this
statutory interpretation question. As the Barbosa court held:
[We understand Neal to stand for [] the narrow and now
unobj ecti onabl e proposition that a court nust adhere to
its prior decisions interpreting an act of Congress, even
in the face of a later, contrary interpretation or
definition issued by the Sentencing Conm ssion.
271 F.3d at 464. Echoing this sentinment, the First Crcuit has

simlarly stated that,

One of the principles of statutory interpretation is that
a ‘settled construction of an inportant federal statute

should not be disturbed unless and until Congress so
deci des.’ Reeves v. Ernst & Young, 494 U.S. 56, 74
(1990) (Stevens, J., concurring). We recogni ze that

‘considerations of stare decisis weigh heavily in the
area of statutory construction, where Congress is freeto
change [the courts’] interpretation of its legislation.’
[Ilinois Brick Co. v. Illinois, 431 U.S. 720, 736 (1977).

Bath Iron Wirks Corp. v. Dir., Ofice of Wirkers’ Conp. Prograns,

United States Dep’t of Labor, 136 F.3d 34, 42 (1st G r. 1998); see

also United States v. Lindia, 82 F.3d 1154, 1162 (1st G r. 1996)
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(holding that district court’s calculation of drug quantity under

Gui del i nes for purposes of sentencing did not violate stare decisis

under Neal, because such calculation did not conflict with any

controlling sentencing precedent); see generally, United States v.

Hudson, 970 F.2d 948, 959 (1st G r. 1992) (Selya, J., concurring)
(stating that “in a multi-panel circuit, newy constituted panels
are customarily bound by prior panel decisions squarely in point”)

(citing Fournier v. Best Wstern Treasure |Island Resort, 962 F.2d

126, 127 (1st Cir. 1992)). And, in any event, thereis little doubt
that this Court is bound by the holding of Lopez-G|I.

3. Resol vi ng the Obj ection

The Defendant’s objection rests on the contention that the
First Crcuit wll revisit Lopez-Gl, discard it, and adopt the

hol di ng of Minoz- Real pe that Congress intended the words cocaine

base in 8 841(b) to nean crack -- and only crack. The Defendant has
found cause for hope in Judge Ponsor’s decisions. However, this
Court nust, for the reasons articul at ed above, reject Judge Ponsor’s
Vi ew. This Court concludes that the broader interpretation of
cocai ne base is the lawof the Grcuit under Lopez-G 1|, and that the
Circuit (and this Court) is bound to follow it unless and unti

Congress nodifies the statute or the Suprene Court resolves the

circuit split in favor of the nore narrow view. Therefore, the
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statutory mninmuns contained in 8 841(b), enhanced by 8 851, apply
to this case, in spite of the fact that the jury did not
specifically find the substance to be crack.

The Defendant’s fall-back argunment is that the evidence at
trial was insufficient to allow this Court to find, by a
preponderance of the evidence, that the cocaine base was crack.
This argunent also fails. Nunerous First Crcuit decisions on this
topi ¢ make cl ear that the quantum of proof required to show that a
form of cocaine base is in fact crack is not as great as Judge
Ponsor (or the panel in Brisbane) suggests that it should be. Once
a court hears testinony froma chem st that the substance i s cocai ne
base, there is not nmuch distance to cover to conclude that the
cocaine base is in the formof crack. Put sinply, the term*®crack”
is nerely the street name for the nost common formof cocai ne base.

In this case, Senior Forensic Scientist Mchael Liberto, an
expert inthe field of forensic toxicology, testified. As a result
of the tests he perforned on the substance found in the Defendant’s
apartnent, Liberto concluded it was cocai ne base and not cocai ne
hydrochl ori de (cocai ne powder). Next, the Court heard froma |ay
Wi tness, Detective Paul Sylvestre, who identified the substance as
crack, based upon its physical appearance. Wiile it is true that

this is not an overwhel m ng showi ng, it does not have to be. The
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First Crcuit has nade clear that the evidentiary gap between
cocai ne base and crack is not very wide, and can be bridged with | ay

opinion testinony. United States v. Charles, 213 F.3d 10, 24 (1st

Cir. 2000); United States v. Martinez, 144 F.3d 189, 190 (1st G r

1998).

Inthis Crcuit, the types of evidence relied upon by district
courts to determne that a particular substance is crack cocaine
under the Quidelines include: (1) a chemist’s testinony that the
substance was cocaine base, conbined with an investigator’s
testinmony that the substance was crack, and the defendant’s own

adm ssion that he sold “rock,” see Robinson, 144 F.3d at 109; (2)

a chemst’s testinony that the substance was cocai ne base and t hat
sodi um bi carbonate (usually used in processing crack cocai ne) was
present, together with the testinmnony of three different |[|aw

enf orcenent agents that the substance was crack, see R chardson, 225

F.3d at 50. Accord Martinez, 144 F.3d at 190 (hol di ng that district

court did not err in determning that cocaine base was crack
cocai ne, based on chemcal analysis identifying cocaine base,
together with conpetent lay testinony “bridg[ing] the evidentiary
gap between cocai ne base and crack cocaine” and refusing to require
showi ng of snokeability (i.e., water solubility or nelting point)

for purposes of establishing crack cocaine under the Guidelines,
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since snokeability distingui shes cocai ne base from powler cocai ne,

not fromcrack) id.; see also Charles, 213 F.3d at 24-25 (hol ding

that district court did not err in determ ning that cocai ne base was
crack cocaine, based on conpetent scientific evidence from two
chem sts, plus conpetent lay testinony from police trooper and
refusing to require showi ng of snokeability or purity of cocaine

base) id.; United States v. Ferreras, 192 F.3d 5, 11 (1st G r. 1999)

(district court did not err in determning that cocai ne base was
crack cocai ne, based on conpetent scientific evidence fromchem st,
together with conpetent lay testinmony of detective; show ng of
snokeability not required).

Here, it is clear that the Governnent sustained its relatively
nodest burden of proving by a preponderance of the evidence that the
cocai ne base possessed by Perry was crack. Wiile there was no
evi dence that the controll ed substance contai ned sodi umbi car bonat e
(“an adm xture whi ch the Gui del i nes thensel ves specifically identify
as one signature for crack,” Thomas, 360 F. Supp. 2d at 240), nor
any evidence that the Defendant knew he was selling crack, neither
finding (although no doubt helpful) is required under either the
statute or the advisory Guidelines. Likewise, while only one |ay
witness testified that based on the substance’s physical appearance

it was crack, no further testinony was necessary.
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Therefore, as set forth in the PSR, the applicable Guideline
yields an O fense Level of 34 and Crimnal Hi story Category of 111,
resulting in a Guideline range of 188 to 235 nonths. O course, the
determ nation t hat cocai ne base neans nore than just crack does not
end the inquiry. The question now beconmes what does this Court do
with this advisory Guideline range.

|V. The Sentence

A. The Advi sory Guidelines and § 3553

Having ruled on the Defendant’s objections to the PSR, this
Court nust now determine an appropriate sentence, giving due
consideration to the Sentencing CGuideline range applicable to this
case (188 to 235 nonths), as well as to the factors set forth in the
Sentencing ReformAct, 18 U . S.C. 8§ 3553(a), which states as foll ow

The court shall inpose a sentence sufficient, but not
greater than necessary, to conply with the purposes set
forth in paragraph (2) of this subsection. The court, in
determ ning the particular sentence to be inposed, shal
consi der --
(1) the nature and circunstances of the offense and
the history and characteristics of the defendant;
(2) the need for the sentence inposed --
(A) to reflect the seriousness of the offense,
to pronote respect for the law, and to provide
just punishnment for the offense;
(B) to afford adequate deterrence to crimna
conduct ;
(C to protect the public fromfurther crines
of the defendant; and
(D) to provide the defendant wth needed
educational or vocational training, nedical
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care, or other correctional treatnment in the
nost effective manner;
(3) the kinds of sentences avail abl e;
(4) the kinds of sentence and the sentencing range
established for--
(A) the applicable category of offense
conmmitted by the applicable category of
defendant as set forth in the guidelines. . .;

(5) any pertinent policy statenment issued by the
Sentencing Commission pursuant to 28 U S C
994(a)(2) that is in effect on the date the
def endant is sentenced;

(6) the need to avoid wunwarranted sentencing
di sparities anong defendants with simlar records
who have been found guilty of simlar conduct; and
(7) the need to provide restitution to any victins
of the offense.

| n Booker/Fanfan, the Supreme Court directed district courts

to consider the CQuidelines after making the findings of fact
necessary to rule on any adjustnents or enhancenents. Furt her

district courts are instructed to give consideration to the
GQuidelines in conjunction with the factors listed in 8§ 3553(a). See

Booker/Fanfan, 125 S. C. at 767 (Breyer, J., joined by Rehnqui st,

C.J., and O Connor, Kennedy, and G nsburg, JJ.) (“The district
courts, while not bound to apply the Guidelines, nust consult those
Gui del i nes and take theminto account when sentencing.”); id. at 764
(“Wthout the ‘mandatory’ provision, the [Sentencing Reform Act]
nonet hel ess requires judges to take account of the Quidelines

together with other sentencing goals.”).
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The Suprenme Court provi des no gui dance regardi ng precisely what
| evel of consideration district courts must give the Guidelines in
order to arrive at a reasonable sentence. In addition, the First
Circuit has not yet had the occasion to address this question.
Various district courts have opined on the issue and, predictably,

have devel oped di ffering approaches. Conpare United States v. C ay,

2005 W. 1076243, at *1 (E.D. Tenn. 2005) (holding that “guidelines,
al t hough advi sory and only one factor anong others to be consi dered
in arriving at a reasonable sentence, are entitled to substanti al

wei ght in the sentencing decision”), United States v. WIson, 350

F. Supp. 2d 910, 925 (D. Uah 2005) (holding that the Guidelines
should be given “heavy weight” and that non-Cuideline sentences
shoul d be i nposed only in “unusual cases for clearly identified and

persuasive reasons”), and United States v. Peach, 356 F. Supp. 2d

1018 (D.N.D. 2005) (holding that Guidelines should be given
“substantial weight” because they provide a “presunptively

reasonabl e” sentence), with United States v. Ranum 353 F. Supp. 2d

984 (E.D. Ws. 2005) (holding that equal weight should be given to
each factor listed in 8 3553(a) and courts must resolve conflicts

bet ween 8§ 3553 factors and Guidelines), United States v. Mers, 353

F. Supp. 2d 1026 (S.D. lowa 2005) (sane), Sinon v. United States,

361 F. Supp. 2d 35 (E.D.N. Y. 2005) (holding that Guidelines should
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be accorded the sane weight as each other factor listed in 8§

3553(a)), and United States v. Jaber, 362 F. Supp. 2d 365, 367 (D

Mass. 2005) (stating that “*advisory does not nean a regi me w t hout
rules, or areturnto the standardl ess sentenci ng which preceded t he
[ Sentencing Reform Act]. Nor does it nean sl avish application of
t he Gui del i nes under the guise of fair ‘consideration,” an approach
which is now unconstitutional. “Advi sory’ means sonething
i n-between . . . 7).

Bal ancing the advisory Guideline range with the factors set
forth in 8 3553(a) cannot be reduced to an exact science, and this
Court will refrain from enbracing any fornulaic approach to this
process. As a practical matter, it seens appropriate to begin the
sentencing process with the presunption that the range determ ned
by the Guidelines is reasonable. The sentencing judge nust start
sonewher e when determ ning an appropri ate and reasonabl e sent ence,
and the nost sensible and obvious place to start is with the
advi sory range established by the Guidelines. 1In addition to being
practical, this approach pronotes consistency and uniformty in
sentenci ng anong | i ke cases, anong judges within a given district,
and from district to district, by respecting the GCuidelines’
f ramewor k. It matters little whether starting with the advisory

range and consi dering that range presunptively reasonabl e goinginto
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an evaluation of the sentence in the context of § 3553 is
denom nated “substantial weight” or “heavy weight.” What does
matter is that the Court respects the twn goals of fairness and
consi stency (goals generally pursued by the guidelines) in its
attenpt to craft a reasonabl e sentence.

In nost cases, this approach produces a sentence consistent
with the advisory Quideline range. There have been exceptions, of
course, and this Court has varied fromthe advi sory Cui deline range
on occasion, by sentencing both above and bel ow the range. This
Court’s approach is not only consistent with the approach of other
judges in this District,? but also appears consistent with data
conpiled by the United States Sentenci ng Comn ssion.

Sentencing Comm ssion data reveals that in the post-

Booker/ Fanfan period, 61.3%of sentences fell within the applicable

CGui del i ne range, and 24. 1%wer e bel ow r ange gover nnent - sponsor ed/ 85K
downward departures. Therefore, 13.1% of sentences inposed were
below the GGuideline range for reasons other than governnent-

sponsorship or 8 5K 3.4% were denom nated “departures”; 9.7% as

20 An informal sanpling of sentencing data in this District post-
Booker/ Fanfan reveals that approximately 67% of sentences were
within the Guideline range, while approximately 17% of sentences
wer e bel ow t he range (excl udi ng gover nnent - sponsored/ 8§ 5K downwar d
departures). Above-range sentences (excluding those relying on
upward departure provisions in the Guidelines) were statistically
i nsignificant.
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non- Qui del i ne sentences.? The remaining 1.4% of sentences were
above t he Gui del i ne range, and i ncl uded both gover nment - sponsored/ §
5K upwar d departures and non- Gui deli ne sentences. U. S. Sentencing

Comm ssi on, Speci al Post - Booker Codi ng Project, Information for Al

Cases -- Cases Sentenced Subsequent to U.S. v. Booker (Data

Extraction as of July 12, 2005), Aug. 3, 2005, at 1, available at:

http://ww. ussc. gov/ Bl akel y/ _080805. pdf .

When pre- Booker/ Fanf an Sent enci ng Comm ssion data i s conpared

W th post-Booker/Fanfan Sentencing Comm ssion data, the results

reveal that while judges are inposing bel ow guideline sentences at

a great rate, sentencing practices post-Booker/Fanfan are generally

consi stent with pre-Booker/Fanfan practices. For exanple, for the

year 2003, 7% of sentences were below the Guideline range for
reasons ot her than governnment - sponsorshi p or substanti al assi stance
under 8 5K1.1, and the remaining .8% of sentences were above the
Gui del i ne range. United States Sentencing Conm ssion, 2003

Sour cebook of Federal Sentencing Statistics 56 n.2, 57, 59 n.2. It

appears judges now depart or issue non-Cuideline sentences at arate

2l These statistics necessarily |lack sone precision because of the
confusion prevailing in the i medi ate afternmath of Booker/ Fanf an.
For exanple, many courts (including this one), for a tine, inposed
sent ences whi ch were cal | ed non- Gui del i ne sent ences but which could
have been handl ed as departures. At this point, it is likely that
nost, if not all, judges have returned to utilizing the departure
regimen where it fits, and only using non-Guideline sentences in
situations that cannot fit into the departure schene.
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of about 13% versus 7% in 2003.%2 Gven that judges presently
enj oy conplete discretion regarding whether or not to follow the
Cui delines, this change is arguably nobdest and denonstrates both
judicial restraint and respect for the overarching goals of the
Sent enci ng Reform Act, consistency and fairness across the system

B. Crack vs. Powder Cocai ne Controversy

For over a decade, the Sentencing Comm ssion has urged an
overhaul of the l|aw concerning sentences in cocaine cases,
particul arly crack cases. The crack/ powder cocai ne controversy has
long been fodder for criticism within both the crimnal |[|aw
community, in general, and the Sentenci ng Conm ssion, in particul ar.
Recently, that controversy has even energed in mainstream nedia

See Stephen J. Dubner & Steven D. Levitt, Up in Snoke, The New York

Ti mes Magazine, Aug. 7, 2005 8§ 6, at 15. Wi | e numerous
commentators and courts expressed criticismof the disparity |ong

bef ore the Suprene Court’s opi nion in Booker/Fanfan, 2 this decision

22 This Court is unable to determne whether the up-tick in
departure/ non- Gui del i ne sentences is attributable to one or nore
specific causes, such as the crack/powder disparity discussed in
t he next section. The Sentencing Commi ssion is in the process of
conpiling this data. The Court suspects, however, based in part on
the non-scientific review of sentences in this District, that in
the aftermath of Booker/Fanfan, a significant portion of the
increase will be attributable to this disparity.

2 See, e.g9., United States v. Dumas, 64 F.3d 1427, 1432 (9th Cr.
1995) (Boochever, J., concurring); United States v. WIIlis, 967
F.2d 1220, 1226 (8th Cir. 1992) (Heaney, J., concurring); United
States v. Cary, 846 F. Supp. 768 (E.D. Mdo. 1994), rev'd, 34 F. 3d
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gives new vitality to the crack/powder cocaine sentencing
controversy. No longer is the crack/powder disparity solely a
source of frustration for sentencing judges who nust |npose
sentences under a mandatory system Now sentencing courts nust
consider this disparity in the context of the 8§ 3553 factors and
must al so vary fromthe GQuideline range if the Guideline sentence
is not consonant with the purposes of § 3553.

In order to fully grasp the problem with the crack/powder
disparity as it concerns the 8§ 3553 factors, one need |ook no
further than the work of the Sentencing Conm ssion over the | ast 10
years. In 1995, by a 4 to 3 vote, the Sentencing Comm ssion
submtted to Congress a proposed anendnent to the Sentencing
Guidelines that would have equalized the penalties for powder
cocaine and crack cocaine. Congress, however, passed, and the
Presi dent signed, |egislation disapproving the proposed anendnent.

In 1997, the Sentencing Conmi ssion issued a report urging

709) (8th GCr. 1994); United States v. Patillo, 817 F. Supp. 839
(C.D. Cal. 1993); David A Sklansky, Cocaine, Race, and Equal
Protection, 47 Stan. L. Rev. 1283 (July 1995); Matthew F. Leitman,
A Proposed Standard of Equal Protection Reviewfor O assifications
Wthin the Crimnal Justice Systemthat Have a Racially D sparate
| npact : A Case Study of the Federal Sentencing GCuidelines’
Classification Between Crack and Powder Cocaine, 25 U. TOL. L. Rev.
215 (1994); The Debate on 2002 Federal Drug CGuideline Amendnents,
14 Fed. Sent. R 123, 188-242 (Nov./Dec. 2001 - Jan./Feb. 2002);
Ret hi nki ng the Crack Cocaine Ratio, 10 Fed. Sent. R 179, 184-208
(Jan./ Feb. 1998).
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congressi onal consideration of a range of alternatives for revising
the cocaine penalty schene.? Congress took no action on the
report. Inits May 2002 report, the Sentenci ng Conm ssion has once
agai n i npl ored Congress to act to address the unjustified disparity
bet ween powder and crack cocaine sentences. Review of the
Sentencing Comm ssion reports leaves Ilittle doubt that the
Qui delines’ penalties for crack |ack any principled justification

that can withstand scrutiny under § 3553.

24 The Sentencing Conm ssion, of course, was not alone in its
criticism of the crack/powder sentencing disparity during this
time. Follow ng the Sentencing Comm ssion’s issuance of the 1997
report, then Attorney General Janet Reno and Director of the Ofice
of National Drug Control Policy, Barry R MCaffrey, sent a letter
to President dinton recomendi ng raising the m ni numthreshold for
crack to 25 granms and raising the corresponding threshold for
powder cocai ne to 250 grans. Roger W Haines, Jr. et al., Federal
Sent enci ng GQui del i nes Handbook 557-58 (Nov. 2004 ed.). On July 22,
1997, the dinton admnistration followed suit, proposing a ratio
of 10:1. Sinon, 361 F. Supp. 2d at 45. And on Septenber 16, 1997,
twenty-seven federal judges, all forner U S. attorneys, sent a
letter to both House and Senate Judiciary Commttees “strongly
recommend[ing] that the disparity between the penalties for crack
and powder cocaine be elimnated, or, at a mninmm drastically
reduced.” Haines et al., supra, at 558. Also during this period,
it appears that many judges quietly engaged in an effort to address
the disparity and the perceived unfairness of nandatory m ninmum
drug sentences. See David M Zlotnick, supra, at 223 n.90
(contendi ng that prosecutors and judges have t oget her endeavored to
bring sone rationality to the sentencing systemon a case by case

basis) (citing Frank O Bowran, 1Il1 & Mchael Heise, Quiet
Rebellion? Explaining Nearly a Decade of Declining Federal Drug
Sentences, 86 lowa L. Rev. 1043 (2001); Frank O Bowman, IIl &
M chael Heise, Quiet Rebellion 11: An Enpirical Analysis of

Declining Federal Drug Sentences Including Data fromthe District
level, 87 lowa L. Rev. 477 (2002)).
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The Sentencing Conmission’s findings are conpelling.® In
summary, the Comm ssion concluded that the current penalties for
crack cocai ne exaggerate the rel ative harnful ness of crack cocai ne,
particularly in conparison to powder cocaine. Wile the Conm ssion
conceded that a precise quantification of the difference between
crack and powder is inpossible to determ ne, the research sinply
does not justify the 100:1 drug quantity ratio contained in current
I aw.

Four specific Comm ssion findings are worthy of enphasis.
First, the feared epidem c of crack cocaine never materialized in
the way it was envisioned by Congress at the tine of the passage of
these laws. Second, the current penalties sweep too broadly and
apply too frequently to low level offenders, resulting in a
seenm ngly uni ntended “penalty gap” between high I evel and | ow | evel
of fenders. This “penalty gap” appears to widen for offenders with
the | owest quantities and the least crimnal history, contrary to
basi c principles of sentencing policy.

Third, the current 100:1 ratio overstates the seriousness of
nmost crack cocaine offenses and fails to provide adequate

proportionality. In this regard, the Comm ssion stated that many

2% This Court will not repeat all of the Conmi ssion’s findings
here, but rather refers readers to the 2002 Report, available at
http://ww. ussc. gov/r_congress/ 02crack/ 2002cr ackr pt. ht m
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of the beliefs which appeared to underlie the passage of the 1986
Act and the rejection of the anendnents proposed in 1995
(particularly violence) are no | onger apposite.

Fourth, and finally, the Conm ssion found that the current
penalty structure disparately inpacts mnorities. While the
Comm ssi on conceded that it is difficult to enpirically study this
i ssue, approxinmately 85% of the offenders sentenced for crack
cocai ne violations are black (in the year 2000) and that this | eads
to, at the very |l east, a perception that the crack/powder disparity
is racially-notivat ed.

As aresult of its findings, the Comm ssion recommends both t he
elimnation of the 100:1 drug quantity ratio and the adoption, by
Congress, of a *“three-pronged approach” for revising cocaine
sentencing laws and policy. This three-prong approach is as
fol |l ows:

(1) increase the five-year mandatory m ni mum t hreshol d
quantity for crack cocaine offenses to at |east 25
grans and the ten-year threshold quantity to at
| east 250 grams (and repeal the mandatory m ni num
for sinple possession of crack cocaine).

(2) direct the Commssion generally to provide
appropri ate sentenci ng enhancenents in the primry
drug trafficking guideline to account specifically
for (a) involvenment of a dangerous weapon (i ncl udi ng
a firearm; (b) bodily injury resulting from
violence; (c) an offense under 21 U S. C. 88 849

(Transportation Safety O fenses), 859 (Distribution
to Persons Under Age Twenty-One), 860 (Distribution
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or Manufacturing in or Near Schools and Coll eges),
or 861 (Enploynment or Use of Persons Under 18 Years
of Age); (d) repeat felony drug trafficking
of fenders; and (e) inportation of drugs by of fenders
who do not performa mtigating role in the offense.

(3) maintain the current statutory mninmm threshold
quantities for powder cocai ne of f enses
(understanding that the contenplated specific
gui del i ne sentenci ng enhancenents woul d effectively
i ncrease penalties for the nore dangerous and nore
cul pabl e powder cocai ne of fenders).

2002 Report at viii.

The above hi ghlights of the Sentenci ng Comm ssion’s concl usi ons
and proposed solutions are supported by an overwhel m ng anount of
authority -- enpirical, scholarly, and otherwise.?® 1In fact, it is
virtually inpossible to find any authority suggesting a principled
basis for the current disparity in sentences. Courts now face the
guestion of howto factor the sound criticismand concl usi ons of the
Sent enci ng Comm ssi on, and others, regarding the disparity into the
§ 3553 analysis in a crack cocai ne sentencing such as this.

Section 3553(a)(2) requires the Court to consider four mgjor

factors: (1) the sentence should reflect the seriousness of the

26 The supporting authority is legion. A recent decision of the
United States District Court for the Eastern District of Wsconsin

United States v. Smith, 359 F. Supp. 2d 771 (E.D. Ws. 2005)
(Adel man, J.) contains a thorough history of the enactnent of the
Anti -Drug Abuse Act and conpiles additional scholarly and judicial
criticism of the crack/powder disparity, as well as additional
citations to Sentencing Comm ssion reports and statenents to
Congress critical of the disparity. See also Sinon, 361 F. Supp.
2d 35.
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of fense and pronote respect for the | aw and provi de just puni shnment;
(2) the sentence shoul d adequately deter cri m nal conduct (sonetines
referred to as general deterrence); (3) the sentence shoul d protect
the public from further crinmes by the defendant (occasionally
referred to as specific deterrence); and (4) the sentence should
provi de the defendant w th needed education/vocational training,
medi cal care, etc. These goals should be acconplished with a
sentence that is “sufficient, but not greater than necessary” to
achi eve them 18 U. S.C. 3553(a). In this case, there is little
doubt that the advi sory Qui del i ne range sentence (188 to 235 nont hs)
is substantially greater than is necessary to reflect the
seriousness of the offense, to pronote respect for the law, and to
provi de for adequate general and specific deterrence.

If this case concerned powder cocaine, instead of crack, the
quantities involved, conbined with the 2-point adjustnment because
of proximty to a school, would result in a sentence range of |evel
18 (versus a level 34). At a level 18, with a crimnal history
category of I1l1, the sentence would be 33 to 41 nonths.? A
sentence in the range of 188 to 235 nonths would operate as a
specific deterrent to further crines by this Defendant; but this can

be said of any extrenely |long sentence. So |long as the Defendant

27 As previously nentioned, of course, the 10-year nmandatory
m ni mum sets the floor in this case.
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is in prison, he is “deterred” from further commtting crimna
of f enses. It mght also be possible to argue that a Guideline
sentence would operate as a general deterrent to cocaine
trafficking, because it would continue to send the nessage that
crack cocaine will be treated with extrenely harsh penalties. But
this point is highly debatable.

In actuality, the disparity nore probably neans that
sophi sticated, large scale drug traffickers will usually deal in
powder, while | ower |evel dealers deal crack. This is a source of
the sentencing gap identified by the Comm ssion. Thus, the | engthy
sentences for crack do not deter large scale dealers from the
cocaine trade; they sinply cause the risk to be distributed to | ower
| evel deal ers.

Further, when a GQGuideline sentence involves a nearly
i npossi ble-to-justify disparity such as this, the sentence neither
accurately reflects the seriousness of the offense, nor pronotes
general respect for the crimnal justice system As stated by the
Sentencing Commission in its 2002 report, gross sentencing
disparities actually pronote |ess respect for the | aw because the
penal ti es suggest untoward discrimnation and fall nore heavily on
smal | er offenders and those with a |l ower crimnal history category,

| eaving nore significant drug deal ers facing shorter sentences.
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An exanple from this Court’s own docket denonstrates this
point. This Court recently sentenced a maj or cocai ne deal er, Shawn
Mont egi o, to 188 nonths for the same crine that Defendant Perry was
convi cted of, except the substance was powder cocaine.?® Montegio
was caught with 10 kilograns of powder cocaine inported from New
Yor k. He had tens of thousands of dollars in cash stashed at
various | ocations, and headed a maj or drug operation (for which his
of fense | evel was adjusted upward by several points). Def endant
Perry, in contrast, was in possession of 29.47 grans of crack (not
including the 11 grans converted from drug proceeds). The nunber
of police officers involved in the Montegio i nvestigation, and the
conpl exity of the | aw enforcenent nmethods used to surveil and catch
him (highly advanced video and audio surveillance equipnent,
mul ti pl e undercover units, pole caneras, wire taps, etc.), all

reflect the sophistication of his operation. See United States v.

Mont egi 0, 274 F. Supp. 2d 190 (D.R 1. 2003) (Suppression Hearing
Deci sion describing the surveillance and arrest of Montegio).
Wthout doubt, Mntegio was a far nore serious crimnal drug

trafficker and a far nore serious threat to the comunity than

8 Montegio al so received five additional years for the use of a
gun, but this additional five years is not relevant for the
conpari son
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Perry. Yet the Guidelines treat them as equivalent. This cannot
be justified in any principled way.

This Court’s concl usion that a non-Gui deline sentenceis called
for is also supported by the vast majority of district courts that
have eval uat ed t he crack/ powder cocai ne sentencing disparity in the

wake of Booker/Fanfan. For exanple, in Snmth, 359 F. Supp. 2d 771

the district court inposed a term of incarceration of eighteen
nmont hs on a def endant convicted of possession of nore than 50 grans
of cocai ne base, where the Cuidelines recomended a m ni nrum of 121
mont hs, and where a 10-year statutory mandatory mnimm also
applied.?® In reaching its conclusion, the court considered the
Qui delines’ “notorious” 100 to 1 ratio between crack and powder
cocaine, which “lacks persuasive penological or scientific
justification.” Smith, 359 F. Supp. 2d at 777; see id. at 778-79
(noting that “assunptions underlying the disparity between crack and
powder are unsupported by data:” the 100:1 ratio ‘does not target
serious drug traffickers; “the preval ence of aggravati ng conduct in

crack cases does not differ substantially from the preval ence in

2 The Governnment’s § 3553(e) notion in this case allowed the Court
to i npose a sentence bel owthe statutory mandatory m ni num See 18
U S C 8§ 3553(e) (“Upon notion of the Governnent, the court shal
have the authority to inpose a sentence below a | evel established
by statute as mninum sentence so as to reflect a defendant’s
substantial assistance in the investigation or prosecution of
anot her person who has conmtted an offense.”).
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powder cocai ne offenses:’” reliable evidence has failed to showt hat
crack is nore dangerous than powder; and the use of crack has not
grown but rather has decreased since the m d-1980s).

Judge Adel man found especially troubling the racially disparate
i npact created by the 100:1 ratio. 1d. at 780 (noting that crack-
rel ated penalties disproportionately inpact black defendants, who
conpri se “between 80% and 90% of federal crack cocai ne def endants,
conpared to just 20%to 30% of powder cocai ne of fenders,” and who,
primarily because of this disparity, receive sentences that are, on
average, nore than two years | onger than those of white defendants).

See also United States v. Leroy, 373 F. Supp. 2d 887, 896 (E.D. Ws.

2005) (Adelnman, J.) (using 20:1 ratio, inposing term of
i ncarceration of 70 nonths where Gui delines recomended m ni num of
100 nonths); id. (“a court acts well within its discretion under §
3553(a) in sentencing bel ow the guideline range to account for the
unreasonabl e inflation of sentences called for in crack cases”);

United States v. Beanobn, 373 F. Supp. 2d 878, 887 (E.D. Ws. 2005)

(Adel man, J.) (invoking 20:1 ratio and § 3553(e) and inposing term
of incarceration of 51 nonths where Cui delines recommended a m ni num
of 121 nonths and a 10-year statutory nandatory mninmm also

appl i ed).
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In Sinon, the district court |ikew se declined to follow the
Guidelines’ 100:1 ratio, stating that the sentencing range of 324-
405 nont hs recommended by t he Gui del i nes “substantially overstat e[ d]
the seriousness of the offense, particularly when conpared with
of fenses involving conparable quantities of powder cocaine.” 361
F. Supp. 2d at 49. “Had Sinon been arrested with an equival ent
anount of powder cocaine,” the court reasoned, “the range woul d be
a mere 108 to 135 nonths and he would, in all Iikelihood, be free.”
Id. at 43. In addition to this disparity in sentencing, the court
noted the substantial deviation between the Guidelines harsh
treatnent of <crack cocaine and public opinion, the unfounded
assunptions about crack cocaine that underlie the Guidelines, and
the court’s obligation under 8 3553(a)(2)(B) to inpose a sentence
“no[] greater than necessary . . . to provide[] adequate deterrence
to crimnal conduct.” 1d. at 39. Based on these factors, the court
concluded that the defendant’s offense did not warrant a penalty
based upon the 100:1 ratio. 1d. at 46. Instead, the court | ooked
to the 20:1 ratio recomrended by the Sentenci ng Conm ssion and the
10:1 ratio recommended by the Cdinton admnistration -- both of
which resulted in a sentencing range of 210 to 262 nonths, well

bel ow t he Gui del i nes’ recommended sentencing range. 1d. at 48-49.
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In United States v. Cay, No. 2:03CR73, 2005 W. 1076243, at *6

(E.D. Tenn. My 6, 2005), the court held that the “unjustified
disparity in the 100:1 [quantity] ratio for punishnment between
cocai ne base or crack and powder cocai ne” outwei ghed t he Gui del i nes’
recommended sentencing range. In that case, a jury convicted the
def endant of “the offense of conspiracy to distribute and to possess
with the intent to distribute 50 grans or nore of cocai ne base or
crack.” day, 2005 W. 1076243, at *1. The quantity of drugs used
by U S. Probation to cal cul ate the CGuidelines range, noreover, was
much higher, totaling 496 grans. 1d. at *3. Notw thstanding the
“substantial weight” to be accorded the CCuidelines, the court
concl uded that a Guidelines sentence was “not necessary to reflect
the seriousness of the offense, to pronote respect for the |aw or
to provide just punishnment for the offense.” |Id.

After conparing the defendant’s recommended Gui delines range
based on 496 granms of crack (235 to 293 nonths, or 188 to 255 nont hs
based on the jury's finding of at |least 50 grans) to sentencing
ranges based on various other ratios, the Cay court concluded that
a non-Cuidelines sentence of 156 nonths of incarceration was
warranted. |1d. at *6. Wiile the court did not specify whether it
cal cul ated the sentence based on 496 grans of crack or 50 grams, in

ei ther case, the sentence reflects a substantial variance fromthe
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100: 1 ratio (i.e., a 156-nonth sentence based on 496 grans refl ects
a roughly 5:1 ratio, while this sane sentence based on 50 grans is

slightly above a 20:1 ratio). ld.; see also United States v.

Castillo, No. 03 CR 835(RW5), 2005 W. 1214280, at *5 (S.D.N. Y. My
20, 2005) (noting disparity under CGuidelines for offenses involving
crack versus powder cocaine, and adopting Smith's 20:1 ratio in
i nposing 87-nmonth term of incarceration on defendant convicted of
possession with intent to distribute crack and powder cocai ne, where
Qui del i nes recommended m ni num of 135 nont hs).

Several recent sentencings in this district reflect this view

as wel | . See United States v. Vasconcel os, No. 04-081M., Tr. of

Sentencing at 18, 22 (Lisi, J.) (D.R1. Jan. 28, 2005) (inposing
term of incarceration of 60 nonths where Cuidelines recomended a
m ni mum of 84 nonths, noting that a “rather small anmount of crack
cocai ne” triggered sentence “far in excess of what mght be
considered . . . appropriate or just,” and that “crack guidelines

al nost universally are believed to be way too high”); United

States v. Bilby, No. 04-38, Tr. of Sentencing at 21 (Torres, J.)

(D.RI. Jan. 14, 2005) (inposing termof incarceration of 66 nonths
wher e Gui del i nes recommended a m ni nrumof 87 nonths based, in part,

on the Quidelines’ “disproportionate increase in the punishnent
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because the offense is crack cocaine as opposed to powder
cocai ne”).?*

The deci sions of other district courts, while falling short of
i nposi ng non- Cui delines sentences based directly on the crack
cocai ne/ powder cocaine disparity, nevertheless support below

Gui del i ne sentences in crack cases. See, e.q., United States V.

Franklin, No. 04-4000701SAC, 2005 W. 1330959, at *1 n.1 (D. Kan. My
25, 2005) (stating that while in Tenth Grcuit, “disparity in the
Sent enci ng Gui del i nes bet ween cocai ne base and powder cocai ne i s not

a valid basis for downward departure,” this is not to say that post-

Booker/ Fanfan, “a sentencing court may not consider this disparity

in weighing the guideline sentencing factor and in evaluating the
seriousness of the offense”); WIllians, 372 F. Supp. 2d at 1339 n. 8
(1 mposi ng non- Gui del i nes sentence, noting “substantial criticismof
t he sentenci ng di sparity between powder cocai ne and crack cocai ne --
the sanme drug in different forns,” together wth “evidence
suggesting that this disparity has a discrimnatory inpact on

African Anericans of whom [defendant] is one”); United States V.

Tabor, 365 F. Supp. 2d 1052, 1058 n.9 (D. Neb. 2005) (describing

crack cocaine CGuidelines as “deeply troubl[ing],” and stating that

30 Thus, all three active District Judges in this District appear
to agree that non-guideline sentences are appropriate in cases
i nvol ving crack.
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while it would not inplenent Sentencing Comm ssion’s views post-

Booker/ Fanf an out of deference to Congress,? the court personally

favored Conm ssion’s 2002 approach to crack cocaine (20:1 ratio));
id. at 1053 (“The bottomline is that poor people are the ones that
use crack cocaine and nostly mnorities.” (quoting 140 Cong. Rec.
H2694 (daily ed. Apr. 21, 1994) (statenment of Rep. Hughes))); United

States v. Biheiri, 356 F. Supp. 2d 589, 594 n.7 (E.D. VvVa. 2005) (“a

sentencing judge may consider that in light of the other § 3553
factors, the Sentencing CGuidelines range is inappropriate because
that range is based on . . . inapposite policy judgnents of the
Sent enci ng Comm ssion, such as the severity of the crack cocaine

sentencing ranges”); cf. United States v. Mreland, 366 F. Supp. 2d

416, 421-22, 424 (S.D. W Va. 2005) (inposing non-Cuidelines
sent ence on defendant convicted of crack-related offense, in |ight
of excessive sentence recomended by Career O fender provisions of

Guidelines); United States v. Carvajal, No. 04 CR 222AKH, 2005 WL

476125, at *5-6 (S.D.N. Y. Feb. 22, 2005) (sane); United States V.

Nel lum No. 2:04-CR-30-PS, 2005 W. 300073 (N.D. Ind. Feb. 3, 2005)

(1 mposi ng non- Gui del i nes sentence on def endant convicted of crack-

31 For the reasons stated in note 35 infra and el sewhere in this
Menor andum this Court believes this viewis inconsistent with the
hol di ng of Booker/ Fanf an.
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related offense, based, in part, on random nature of GCuidelines’
guantity-based approach).

The growing sentinment in the district courts is clear: the
advi sory Qui del i ne range for crack cocai ne based on the 100:1 ratio
cannot withstand the scrutiny i nposed by sentenci ng courts when the
§ 3553 factors are applied. This Court, too, will not blindly apply
the Guideline range, for to do so would be to disregard the Suprene

Court’s directive in Booker/Fanfan to fashi on a reasonabl e sent ence

inlight of the 8 3553(a) factors.® As to the appropriate ratio to

32 Because the Guidelines are now advisory, pre-Booker/Fanfan

authority in this Crcuit holding that the recommendati ons of the
Sent enci ng Conmi ssion regarding the disparity between puni shnments
for crack and powder cocaine is not a ground for departure under
the Guidelines is distinguishable. E.g., United States v. Andrade,
94 F.3d 9, 14-15 (1st Gr. 1996); United States v. Sanchez, 81 F. 3d
9, 11 (1st Cir. 1996); United States v. Camilo, 71 F.3d 984, 990
(st Gr. 1995) (“In light of the October rejection of the
Sentencing Commission’s April anmendnent, we cannot accept the
argunent that the Sentencing Conm ssion was derelict inits duty to
wei gh penalties.”); see also United States v. Martin, 221 F.3d 52,
58 (1st Cir. 2000) (stating that “departures (up or down) based on
the inherently speculative possibility that the guidelines m ght
under other circunstances be nodified are inpermssible”); cf.
Franklin, 2005 W 1330959, at *1 n.1 (holding that while Tenth
Circuit had “specifically and clearly” held that crack/powder
disparity was not valid basis for departure, district court was
free to consider this disparity in determning sentence
post - Booker / Fanf an) . Furthernore, while this Court rejects the
application of the 100:1 ratio in determning an appropriate
sentence under 8 3553, this Court takes no position on whether the
crack/ powder disparity is unconstitutional. See United States v.
Berrios, 132 F.3d 834, 842 (1st Cr. 1998) (holding that
crack/ powder disparity was constitutional, stating that “[u]nti

the en banc court of this circuit, the U'S. Suprenme Court, or
Congress itself accepts this assertion of disparity and finds it
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apply, this Court believes a 20:1 ratio (as suggested by the
Commission in its 2002 report)®* nmakes the npbst sense. In this
case, the 20:1 ratio would yield an advisory QGuideline range of 97
to 121 nonths®* (subject, of course, to the application of the

mandat ory m ni mum 10-year sentence).

untenabl e, challenges to the sentencing guidelines based on the
di sparity between sentences for crack cocai ne and powder cocai ne
will continue to fail.”); accord. United States v. Singleterry, 29
F.3d 733, 740 (1st Cir. 1994) (holding that crack/powder disparity
was neither irrational nor racially notivated).

3 1t has been suggested by the Governnent that wutilizing the
findings of the Sentencing Comm ssion to justify a non-Quideline
sentence is effectively rejecting the will of Congress because
Congress affirmatively rejected the Sentencing Conm ssion’s
proposed anmendnent in 1995 to elimnate the 100:1 ratio. There is
a sinple response to this. To adopt this view would effectively
i npose the mandatory CGuideline reginme rejected by Booker/Fanfan

Congress approved the entire Guideline system the Suprene Court
held it nmust function as an advisory systemonly and otherwi se is
unconstitutional. Congress’ rejection of the 1995 Amendnment mnust
be treated no differently. That is, if Congress’ rejection of the
1995 anendnent was considered binding on courts wth respect to
whet her the crack guidelines nmust be applied it would lead to the
same constitutional problemthat plagued the Guidelines as a whol e.
The only sensible way to resolve this problemis to consider this
congressional action as part of the mx in applying the CGuidelines
on an advisory basis. Furthernmore, while Congress passed
| egi sl ati on di sapprovi ng the Sentenci ng Comm ssion’s 1995 proposed
anendnent adopting a 1:1 equival ence between crack and cocai ne,
Congress has taken no action with respect to the Conm ssion’s 2002
report which effectively recommends a 20:1 rati o.

3 A base offense level of 26 plus 2 points for proximty to a
school equals a total offense level of 28. O fense level 28 with
Crimnal History Category |1l yields a range of 97 to 121 nonths.
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VI . Concl usi on

The advi sory Cuideline Range of 188 to 235 nonths is greater
than required to reflect the purposes of sentencing as outlined in
§ 3553(a). |If the powder cocai ne Cuidelines were used in this case,
t he Def endant woul d be facing an approxi mately three-year sentence.
Here, 8 860 requires a mandatory mninum sentence which, by
application of 8§ 851, is 10 years. The CGuideline disparity between
powder cocaine (approximately three years) and crack cocaine
(approximately fifteen years) in this case is far greater than
necessary to pronote the principles outlined in 8 3553. Wile it
may be a noot point to determne precisely where in the range
between 3 and 15 years this case would have fallen if not for the
application of the mandatory m ninum 10-year sentence, the Court
believes a 20:1 ratio effectively nmeets the criteria of § 3553 and
the objectives of sentencing policy. This would have yielded a
sentencing range of 97 to 121 nonths.*® This conclusion is
supported by the findings and recomrendati ons of the Sentencing
Commi ssi on, and the nunerous decisions di scussed above.

The conviction on count | is vacated. The Defendant is
sentenced to 10 years inprisonnment on Count I1; to be followed by

eight years of supervised release with special conditions as

% Base offense level of 26 plus 2 points (proximty to school
equals 28; crimnal history category of I11.
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fol | ows: the Defendant nust participate in a program of nenta
health treatnment approved by Probation, and nust participate in a
programapproved by Probation for substance abuse, which may i ncl ude
testing to determ ne whet her the Defendant has reverted to the use
of al cohol or drugs (the Defendant shall submt to up to 72 tests
per year as approved by Probation). Finally, the Defendant will be
required to pay a $100 speci al assessnent.

T 1S SO ORDERED

WlliamE Smith
United States District Judge
Dat ed:
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