UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

THE R J. CARBONE COMPANY,
Pl aintiff,
V. C.A. No. 08-291 S
TI MOTHY REGAN and ASSOCI ATED
VWHOLESALE FLORI ST, INC., d/b/a
Associ at ed Wiol esal e Florist of

New Jer sey,
Def endant s.
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DECI SI ON AND ORDER
WLLIAME. SMTH, United States District Judge.

This matter is before the Court on Plaintiff R J. Carbone
Conmpany’s (“Carbone”) notion for a prelimnary injunction and
Def endants’ notions to dismss or transfer for |ack of personal
jurisdiction, inproper venue, and failure to state a claimwth
respect to RI. Gen. Laws 8 6-41-1. Carbone seeks to bar forner
enpl oyee Tinmothy Regan (“Regan”) from working in his prior sales
territory for conpetitor Associated Wolesale Florist, Inc.
(“Associated”). The Court heard testinony over several days, and
considering the record as well as the parties briefs and argunent,
t he Court concl udes that personal jurisdictionis present regarding
Def endant Regan, but not Associ ated. The Complaint is thus
DI SM SSED as to Associ ated, and Regan’s notion to dismss for |ack
of personal jurisdiction and inproper venue is DENIED. The Court
declines to transfer the case or dismss Carbone’s Rhode Island

statutory claim but does DISM SS Count VII under Connecticut |aw.



Finally, the Court GRANTS Carbone’s notion for an injunction on the
terms set forth bel ow
l. BACKGROUND

Carbone is a famly-owed wholesale floral distributor
headquartered i n Rhode | sl and and operating t hroughout New Engl and
since approximtely 1953. Regan is an individual residing in
Vermont who has over 40 years experience in the floral industry.
On or about May 31, 1988, Regan joined Carbone as a salesman. In
a signed enploynent agreenent simlar to that which Carbone
requires of all its key enployees, including sal espersons, Regan
agreed (a) not to conpete with Carbone for one year within 100
mles of Hartford, Connecticut, and (b) not to divul ge Carbone
trade secret or proprietary information during or after his
enpl oynent. Wth Carbone, Regan serviced all of Connecticut west
of Goton, a portion of eastern New York and, at one tine, sone
areas in Massachusetts and Vernont. He had a consistent custoner
base that included sone retail florists to whom he had sold prior
to joining Carbone in 1988. On or about July 21, 2008, Regan | eft
Car bone and soon went to work for Associated, a New Jersey floral
distributor that had not previously sold to custoners in Regan’s
Connecticut territory.! Regan testified that he took orders from

at | east two custoners whomhe had previously serviced on behal f of

! There is a dispute over whether Regan indicated to Carbone that
he was retiring or quitting, but the Court need not resolve that factual
guestion for purposes of this decision.
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Carbone. On or about August 4, 2008, Carbone sued in state court
for a tenporary restraining order and i njunction barring Regan from
vi ol ating the agreenent. Defendants renoved, and on August 8, 2008
this Court tenporarily enjoined Regan from soliciting custoners
with whom he worked while at Carbone and from using any
confidential information.
1. DI SCUSSI ON

A Personal Jurisdiction

Car bone has the burden of establishing personal jurisdiction

over both Regan and Associated. Sawelle v. Farrell, 70 F. 3d 1381,

1387 (1st Cir. 1995). The Court considers Carbone’ s jurisdictional

facts on a prima facie standard, accepts properly docunented

evidentiary proffers as true, and construes the facts in the |ight

nost favorable to its jurisdictional claim Daynard v. Ness,

Mot l ey, Loadholt, Richardson & Poole, P.A , 290 F.3d 42, 45 (1st

Cir. 2002); Mass. Sch. of Law at Andover, Inc. v. Am Bar Ass’n,

142 F. 3d 26, 34 (1st Cir. 1998). Because Rhode Island’ s | ong-arm
statute extends to that all owed under the Fourteenth Arendnent, the
Court turns to fam liar due process anal ysis for specific personal
jurisdiction.?

The “mninmum contacts” inquiry first involves whether

Carbone’s clains relate to or arise out of Defendants’ contacts

2 Carbone does not nmake a general jurisdiction argunent for either
Def endant, and the Court finds none.
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with Rhode Island. Int’'l Shoe Co. v. Washi ngton, 326 U. S. 310, 316

(1945). Second, the Court exam nes whet her the contacts constitute
pur poseful availnment of the benefits and protections of Rhode
I sl and | aw. Samelle, 70 F.3d at 1389. | f the answer to both
questions is yes, the Court analyzes the reasonableness of

exercising jurisdiction. Phillips Exeter Acad. v. Howard Phillips

Fund, Inc., 196 F.3d 284, 288 (1st Cr. 1999) (describing Gestalt
“fairness” factors for third prong). Questions of specific
jurisdiction are always tied to the particular clains asserted.
Id. at 289.
1. Regan

Regan’ s nexus with Rhode Island is sufficiently close for the
Court to exercise personal jurisdiction. H s enpl oynent
rel ati onship with Carbone and the tort and contract clains at issue
here have revolved around Rhode Island for twenty years. At
mnimum the parties agree that Rhode Island is where he
interviewed, signed his enploynent agreenent, submtted custoner
product orders, and had alnost daily contact wth Carbone’s
of fices. The absence of Rhode Island custoners does not dim nish
the quality of Regan’s ongoing in-state enploynent ties, which go
beyond a “single commercial contact” and denonstrate that he

purposefully avail ed hinsel f of Rhode Island | aw. Bond Leat her Co.

V. QT. Shoe Mg. Co., 764 F.2d 928 (1st Cr. 1985) (nonresident

contract with forum state resident alone is not necessarily



sufficient for specific jurisdiction). Al t hough  perhaps
i nconvenient, it would not be unduly burdensone for Regan to
litigate in Rhode 1Island. He has continued to travel to
Connecticut and New York for his sales calls and new enpl oynent
since noving from Connecticut to Vernont; being present in Rhode
Island for this litigation poses no greater burden. Finally, Rhode
| sl and has a sufficient interest in resolving this dispute between
a Rhode I|sland conpany and its forner enployee.
2. Associ at ed

Car bone concedes that Associ ated has no busi ness presence in
Rhode Island, is not a party to the agreenent, and had no contact
wi th Carbone or Regan here. It nonetheless urges the Court to
exercise jurisdiction because Associated allegedly targeted its
out-of -forumtortious acts at Rhode Island, and this interference
affected Carbone’s “bottom line.” Even with the benefit of the

prima facie standard, however, this argunent fails.

The “effects test” Carbone posits is narrowy construed and

disfavored in this Crcuit. See, e.q., United States v. Sw ss Am

Bank, Ltd., 274 F.3d 610, 624 (1st Cr. 2001) (limting to

defamati on cases and noting application to tort and contract is

unclear); Mass Sch. of Law, 142 F.3d at 36 (“W have westled

before with this issue of whether the in-forum effects of extra-
forum activities suffice to constitute m ni nrum contacts and have

found in the negative.”). There is no deliberateness to whatever



tenuous rel ati onship Associated has with Rhode Island as Regan’s
new enpl oyer. Any “at hone” inpact due to alleged interference in
Connecticut or New York or New Jersey does not create a neani ngful
connection with Rhode Island, such that Associated could foresee
being haled into this forum Gven its |lack of offices or contacts
or sales in Rhode Island, Associated s burden of appearing is not
i nsubstantial. And, unlike with Regan, Rhode |sland has a m ni ma
interest in exercising jurisdiction over a conpany that never
purposefully reached into the state to conduct any economc
activity, nmuch less the tortious activity at issue here.

B. Venue and Transfer

Because the Court finds that it has personal jurisdiction over
Regan but not over Associ ated, and di sm sses the Conpl ai nt agai nst
Associ ated, venue is proper in this diversity action under 28
U S C 8§ 1391(a)(2) or (3). The Court declines to exercise its
di scretion to transfer for conveni ence under 28 U S.C. § 1404(a).
This is an interstate nmatter, and without a conpelling reason to
sel ect New York or Connecticut, the Court will not substitute its
judgnent for Carbone’s as to where the litigation should nost
appropriately occur.

C. Prelimnary | njunction

To obtain a prelimnary injunction, Carbone nust show (1) it
will likely succeed inits case agai nst Regan; (2) that irreparable

harm would result if the injunction were denied; (3) that the



bal ance of equities favors it; and (4) that the status quo should

be preserved. See Leone v. Town of New Shoreham 534 A 2d 871, 873

(R 1. 1987). Likelihood of success is the critical factor. See

Weaver v. Henderson, 984 F.2d 11, 12 (1st Cr. 1993) (first factor

is the “sine qua non” of the test).

To succeed on the nerits and enjoin Regan, Carbone nust prove
that (1) the provision is ancillary to an otherwise valid
transaction or relationship; (2) the provision is supported by
adequate consideration; and (3) it has a legitimate interest that

the provisionis designed to protect. Durapin, Inc. v. Am Prods.,

Inc., 559 A . 2d 1051, 1053 (R 1. 1989). The first requirenent is
undi sputed, and requires no discussion. As to the second, Regan’s
conti nued enpl oynent provi des adequat e consi derati on to support the

agreenent. See Nestle Food Co. v. Mller, 836 F. Supp. 69, 77 &

n.32 (D.R 1. 1993) (continuation of sal esman’s enpl oynent adequate
consideration for non-conpete agreenent). Thus, the rea
controversy is the legitimacy of the interest that the contract
seeks to protect.

Carbone’s primary concern is losing the goodwi || that Regan

devel oped. See Nestle, 836 F. Supp. at 75 (special relationship

salesnmen create with custonmers was protectable goodw |l for
enpl oyer). The fact that Regan brought sonme custoners to Carbone
in 1988 does not elimnate its interest today. Regan cul tivated

t hese rel ati onshi ps usi ng the Carbone nane, its products, services,



prices, deliveries, etc. He testified that one advantage in his
territory was knowi ng nost of his current customers on a personal
| evel, and being able to slide in the “back door” for sales calls.
Even if a new sal esperson nenorized the details of Carbone’s
t housands of products, Carbone has lost its friendly foothold, at
| east for those custoners with whom Regan had recent persona
contact. Anmong conpeting distributors with simlar products and
pricing, this is not insignificant. Car bone may safeguard that
goodwi I | for a reasonable anbunt of tine to give a new sal esperson
an opportunity to create a relationship. This is not to suggest
that Carbone has a right to match the special bond Regan has
devel oped over 20 years; indeed, it would be hard pressed to do so.
But, Carbone’s interests warrant sonme protection through a narrowed
enforcenent of Regan’s agreenent. See Leone, 534 A 2d at 874 (| oss
of goodwi Il may constitute irreparable harmfor which there is no
adequat e | egal renedy).

By all accounts, Regan was a successful sal esman who took with
hi myears of know edge about custoner | ocation, preferences, uni que
patterns, and ordering history. Wiile pieces of this may be

public,® it is, to sone extent, confidential and proprietary

® Custoner related infornation generally is not protectable unless
it is confidential and proprietary; i.e., not readily ascertainable
t hrough independent investigation or ordinary business channels. See
Hone Gas Corp. of Mass., Inc. v. DeBlois Gl Co., 691 F. Supp. 567, 574-
575 (D.R 1. 1987) (conpetitors could not obtain additional “trade
i nformati on” about custoners such as product use and credit history
t hrough ordi nary nmeans). Testinony by Thomas Carbone and Regan reveal ed
know edge of something nore than sinply a list of florists from the
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custoner information Regan acquired while at Carbone that is not
readily available to conpetitors |ike Associated through ordinary

busi ness neans. See Rego Displays, Inc. v. Fournier, 379 A 2d

1098, 1102 (R 1. 1977) (enjoining enployee fromsoliciting forner
custoners due to special know edge of custoner needs). Because
needs and pref erences undoubt edl y change, however, this information
qui ckly can beconme outdated and may not have as nuch long term
val ue as Carbone suggests. Id. at 1102-03. Nevert hel ess, the
testinony established that Regan does possess sonme current
proprietary custonmer information of which Carbone’s conpetitors,
i ncl udi ng Associ ated, are not aware. It is appropriate to enforce
the agreenent to protect this information.

The next inquiry is whether the agreenment between Regan and
Carbone, as drafted, is reasonable. The Court will uphold it only
insofar as i s necessary to protect the specific interests descri bed
above - the goodwi Il and, to a | esser degree, confidential custoner
information. Durapin, 559 A 2d at 1053. Reasonabl eness turns on:
(1) whether the provision is narrowly tailored to protect the
legitimate interests; (2) whether it is reasonably limted in

activity, geographic area and tine; (3) whether the pron see’s

phonebook. For exanpl e, Regan testified that |earning whether a customer
is “worth it” often requires spending tinme with the custoner and
continuously going to the retail |ocations. Regan’s approxinately 250
custoners were identified over tine as worthwhile based on their
pur chasi ng history, consistent sales volune, good credit, and accessible
| ocations. The parties stipulated that Regan was “intimtely” famliar
with this type of information.



interests are not outweighed by the hardship to the prom sor; and
(4) whether the restriction is likely to injure the public.*
Nestle, 836 F. Supp. at 75. Regan’s agreenent is acceptable as to
activity and tinme, as Carbone presented sufficient evidence that
one year is an appropriate period within which a new sal esperson
can re-enter the territory. Id. (year restriction reasonable).
However, as Carbone essentially conceded, the geographic scope is
over br oad because the 100 m | e radi us needl essly i ncl udes potenti al
custoners to whom Regan never sold, and prior custoners to whom he
has not recently sold.

Regan contends that the Court may not reformthe agreenent but
must strike it down as unenforceable unless it can “blue-pencil”
t he docunent to omt the unreasonable portion, which, Regan says,
cannot be done here wthout rendering the remaining docunent
meani ngl ess. But this msstates the law in Rhode Island, and
absent bad faith or deliberate overreaching, the Court may nodify

and reasonably enforce the agreenent.® See Durapin, 559 A 2d at

1058-59 (“this is the appropriate time to choose the route that
permts unreasonable restraints to be nodified and enforced,

whether or not their terns are divisible”); Cranston Print Wrks

“ Neither party focused its argunent on this public injury factor.

> The choice of law issue is addressed in part D herein. Despite
argunment to the contrary, Regan seens to recognize that the agreenent
“coul d be enforceabl e under Rhode Island |aw since its non-conpetition
law pernits the court to nodify the terns.”). Docunent No. 18,
Def endants’ Mdtion to Dismss or Transfer, p.2.

10



Co. v. Pothier, 848 A 2d 213, 220 (R 1. 2004) (unlimted geographic

restriction “should be tailored by the court to a narrower fit if
the . . . legitimate comercial interests warrant[] such a
resizing”); Nestle, 836 F. Supp. at 78 (court may nodify and
enforce an agreenent as reasonably necessary to protect legitinate
interests).®

Finally, the potential hardship fromRegan’s |limted savings
and need to earn a living do not outweigh Carbone’s protectable
interests after 20 years. VWile the restraint as nodified
tenporarily cuts off nost prior custonmers to whom Regan recently
sold, it | eaves open ot her geographi c regi ons and opportunities for
new busi ness devel opment on behal f of Associated, difficult as it
may be for Regan to becone the new sal esman on the bl ock
I b) Choi ce of Law

The parties raise two choice of |aw issues. The first
i nvol ves nodi fication of the agreenent and the second is the claim
under R 1. Gen. Laws 8§ 6-41-1 et seq. and its broader parallel in
Count VII, Conn. CGen. Stat. 8§ 42-110a et seq. Appl yi ng Rhode
| sl and choice of law principles to this diversity case, with no

choice of law provision in the agreenent, Rhode |Island | aw applies

® The Court rejects the contention that the concl udi ng “bl ue-pencil”
direction in Cranston Print Wrks overrul ed an unanbi guous announcemnent
of the partial enforcement rule. See Durapin, 559 A 2d at 1059 (“[i]n
choosing to adopt the partial -enforcenent approach rather than the bl ue-
pencil doctrine. . .”). Sinply referring to the “blue pencil” term of
art, given its varying neani ngs, does not make it so, especially where
the court described partial enforcenent both before and after it used the
term
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under the “interest weighing” test and as the place of contract.

See Crellin Techs., Inc. v. Equi pnentlease Corp., 18 F.3d 1, 4 (1st

Cir. 1994) (collecting state cases). Wil e Connecticut has a
relationship to this case because of Regan’s custonmer base, it does
not have the nost significant interest, outweighing that of Rhode

| sl and. See Taylor v. Mass. Flora Realty Inc., 840 A 2d 1126, 1129

(R 1. 2004). Carbone may maintain its Rhode Island trade secret
statutory claim but it cannot have it both ways; the Connecti cut
unfair practices statutory claimis thus dism ssed.
1. CONCLUSI ON

For the foregoing reasons, this Court holds as foll ows:

1. Carbone’s notion for prelimnary injunction is GRANTED
and it is hereby ORDERED

a) Tinothy J. Regan and those in active concert or

participation with him are enjoined and restrained from (i)
soliciting current Carbone custoners (custoners which Carbone has
invoiced within the past 24 nonths from the date of this Oder)
w t h whom Regan wor ked during his enploynment at Carbone; and (ii)
usi ng any confidential information about recent Carbone custoners
t hat Regan derived fromhis enploynent at Carbone for any purpose,
including to personally solicit or assist others in soliciting
current Carbone custoners in the sales territory in which Regan

wor ked (nost of Connecticut, and part of New York).
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b) The parties shall consult and, if necessary, nodify
t he Carbone Custoner List previously prepared in these proceedi ngs
and introduced as Plaintiff’'s Exhibit 1 soit reflects only current
Car bone custoners (as defined above) w th whom Regan wor ked. Regan
and his counsel shall not (i) disclose, discuss or dissem nate any
information in the Custoner List with or to any person or entity
(ot her than each other) including, but not limted to, Associated
Whol esale Florist, Inc.; or (ii) use the information in the
Custoner List for any purpose other than conpliance with this
i njunction.

c) | f Regan or Car bone di spute whet her custoners on the
Custoner List are or are not current Carbone custoners wth whom
Regan worked, the parties shall confer and, if unable to resolve
t he dispute thenselves, notify this Court.

d) Unl ess otherwi se nodified by the Court, this Oder

will remain in effect wuntil July 21, 2009, after which the
obligation and restriction described herein will no longer be in
effect.

e) Regan shall return to Carbone or its counsel al
Car bone property and docunents in his custody or control, and shal
have a continuing obligation to do so in the event he |ocates
addi tional docunents, including sales and comm ssion reports,

during the period this injunction remains in effect.
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2. Def endants’ notion to dismss for | ack of jurisdiction or
to transfer is DENIED with respect to Regan but GRANTED wth
respect to Associated, and the conplaint against Associated is
DI SM SSED.

3. Def endants’ notion to dismss Count |V is DEN ED.

4. Count VIl is DI SM SSED.

I T 1S SO ORDERED.

WlliamE Smth
United States District Judge
Dat e:
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