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DECI SI ON AND ORDER

WlliamE Smth, United States D strict Judge.

Facts arising froma now defunct crim nal case begot the civil
action currently before the Court. On May 12, 1997, a contingent
of federal agents raided Plaintiff Robert A Vigeant’'s (“Vigeant”
or “Plaintiff”) honme in Narragansett, Rhode Isl and. The search
yielded two firearns and, ultimately, Vigeant’'s conviction by a
jury for being a felon in possession of a firearmin violation of
18 U S.C 8§ 922(9g). Vi geant appeal ed, and was released after
serving twenty-seven nonths of a 235-nonth sentence when the Court
of Appeal s vacated his conviction because the search warrant was

obt ai ned wi t hout probabl e cause. See United States v. Vigeant, 176

F.3d 565 (1st G r. 1999).
After his rel ease, Vigeant filed this nmulti-count action under

the Federal Tort Clainms Act (“FTCA"), 28 U S.C. 88 2671-2680. Two



of Vigeant’s six original counts (Counts | and VI) were dism ssed
previ ously w thout objection; still viable are his clains of fal se
arrest (Count 11), malicious prosecution (Count 111), false
i mprisonnment (Count 1V), and abuse of process (Count V). The
Gover nment has noved for summary judgnent on all remai ning Counts,
and additionally has filed notions to dismss Counts |1, 1V, and V
based upon the FTCA's two-year statute of limtations.

For the reasons that follow Defendant’s Mtion for Summary
Judgnent i s GRANTED, and Defendant’s notions to dism ss are DEN ED
as noot .

| . Facts and Procedural History

Vigeant’s nanme first surfaced with federal |aw enforcenent
agenci es! in connection with a 1995 investigation into a drug-
dealing ring headed by Patrick Vigneau (“Vigneau”), an i ndividual
whom Vi geant has known since grammar school.? Vigeant, 176 F.3d at

566; (Def.’s Ex. B); see also United States v. Vigneau, 187 F.3d

70, 72 (1st Gr. 1999). During the investigation into Vigneau,

agents learned that Vigeant had a lengthy crimnal record that

! These agencies included (or canme to include) the Drug
Enf or cenent Adm ni stration (“DEA”), the Bureau of Al cohol, Tobacco,
Firearnms and Expl osives (“ATF’), and the Internal Revenue Service
(“ | RS”) .

2 \li geant does not dispute how federal agents first connected
himto crimnal activity; he states sinply that he i s unaware about
how he cane to be targeted.



i ncluded convictions for carrying a pistol without a |icense
extortion and bl ackrmai |, conspiracy, possession of arns after being
convicted of a crine of violence, breaking and entering, and
possession of a controlled substance. (See Def.’s Exs. C and D.)
Eventually, as a result of the investigation, an indictnent issued
under seal charging Vigneau and ot hers, but not Vigeant, w th noney
| aundering and drug distribution offenses. Vigeant, 176 F.3d at
567.

Al t hough he was not indicted with Vigneau and conpany, Vi geant
remai ned under investigation by federal authorities. On May 9,
1997, agents obtained a search warrant for Vigeant’s residence at
24 Newport Lane in Narragansett, Rhode |Island. The ni ne- page
affidavit, prepared by Special Agent Robert Botel ho, Jr., (“Agent
Bot el ho”) of the DEA 2 contended that previously seized materials,
suspi cious banking transactions, and the statenents of a
confidential informant created probable cause to believe that
Vi geant had | aundered noney fromill egal drug sales in violation of
18 U S.C. §8 1956. See id. at 567-68 (setting forth the affidavit

indetail). Accordingly, the search warrant “aut horized the agents

®1n Vigeant, 176 F.3d at 567, the Court of Appeals m stakenly
identified Agent Botelho as a special agent with the IRS. (See
Def.’s Ex. F and G (indicating that Robert Botel ho, who applied
for the search warrant, was a special agent with the DEA, and that
Patrick Burns, who actually conducted the search, was a specia
agent with the IRS Crimnal |Investigations Division).



to look for all ‘original bank records or copies’ of Vigeant’s
busi ness and personal accounts at Fleet Bank.” 1d. at 568.
Federal agents executed the warrant in the early norning hours
of May 12, 1997, first knocking on Vigeant’s door, then waiting
five to ten seconds, and finally breaking down the door with a
battering ram 1d. Finding Vigeant asleep in an upstairs bedroom
t he agents handcuffed himand placed himon a chair “for security
reasons,” (Def.’s Ex. G, while they continued to search the
residence. The agents discovered a cornucopia of contraband and
ot her questionabl e effects, including two handguns (one upstairs in
a night stand and the other downstairs in a cabinet)* wth
acconpanyi ng anmmunition; approximtely 184 grans of narijuana; a
Fl eet Bank transaction receipt in the amount of $5,000; a $9, 000
cashier’s check; two personal checks identifying Vigeant as the
payor (one for $10,000 and the other for $20,000); and handwitten
notes indicating, anong other things, “for profit from $20,000 in

pot.”® (Def.’s Exs. F, G and H) It is undisputed that, when

4 The record reflects that the second handgun was found i nsi de
the cabinet on the top shelf, (see Def.’s Exs. F, G and J), not
behind it. C. Vigeant, 176 F.3d at 568 (“another weapon | ocated
behi nd a downstairs |iquor cabinet”).

® Vigeant clains he was unaware the agents had seized any
itens other than the two firearns and amuniti on.
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asked during the search, Vigeant responded that both handguns
bel onged to him?®

Vi geant was pl aced under arrest and charged with two counts of
being a felon in possession of a firearm and one count of

possession of ammunition. (United States v. Vigeant, No. 97-42-L,

Indictnent (D.R . May 21, 1997.) Before trial, Vigeant noved (1)
to suppress the seized guns and amruni tion, arguing that the search
warrant was defective for failing to establish probabl e cause, and
(2) for a Franks hearing to challenge the truthful ness of Agent

Botel ho's affidavit. See Franks v. Del aware, 438 U.S. 154, 171-72

(1978). The District Court denied both notions. After a jury
trial, Vigeant was convicted of possessing the downstairs firearm
and the ammunition, but acquitted of possessing the upstairs
firearm Upon governnent notion, the District Court dism ssed the
ammuni tion count as duplicative and, on April 3, 1998, sentenced
Vi geant to a 235-nonth termof inprisonment on the renmai ni ng count.
Vi geant appeal ed.

On May 14, 1999, the First GCircuit vacated Vigeant’s

conviction, holding that the affidavit Agent Botel ho submitted to

® Vigeant disputes only the veracity of his admi ssion, i.e.,
that intimdation and coercion caused him falsely to claim
ownership of the handguns, not whether the exchange itself
occurr ed. (Pl.”s Ex. 7.) | ndeed, during the progenitorial
crim nal case, Vigeant advanced simlar argunents in his request to
remain free on bail and his notion to suppress. (See Def.’s Exs.
and Q)



support the warrant application failed to establish “probabl e cause
to believe that Vigeant had committed the crinme of |aundering drug
proceeds in violation of 18 U S.C. 8§ 1956.” Vigeant, 176 F.3d at
569, 570-71. Moreover, focusing on affiant and warrant-applicant
Bot el ho, the Court of Appeals held that the good faith exception to
the exclusionary rule was inapplicable to the case before it
because Agent Botel ho had nmade “nunerous om ssions of material
facts [that] were at |east reckless” and a reasonable officer in
Agent Botel ho's position who possessed the omtted information
woul d have known t hat he should not have applied for the warrant.
1d. at 573.

On May 11, 2000, Vigeant filed a federal action, pursuant to

Bi vens v. Si x Unknown Naned Agents of Fed. Bureau of Narcotics, 403

U S 388 (1971), alleging that Agent Botel ho and several other
unknown federal agents had violated his right under the Fourth
Amendnent to be free from unreasonable searches and seizures.

(Vigeant v. Botelho et al., No. 00-236-T, Conpl. (D.RI. My 11,

2000).) However, Vigeant’'s attenpts to serve the defendants in a
timely manner repeatedly failed, and his <claim ultimtely
| angui shed. After granting two enlargenents of tine in which to
serve the defendants, the District Court denied the third such
not i on. Vigeant filed an interlocutory appeal; however, upon

notion, the First Circuit dismssed the appeal pursuant to Fed. R



App. P. 42(b). (Vigeant v. Botelho et al, No. 01-1020, Judgnent

(1st GCir. February 20, 2001).) After receivingthe First Grcuit’s
mandate dism ssing the appeal, the District Court granted yet
anot her extension to effect service; when that deadline cane and
went, the Court dism ssed the case for |ack of prosecution on My
17, 2001.

Taking a different tact, Vigeant filed an adm ni strative claim
agai nst the DEA, ATF, and I RS on May 11, 2001, requesting nore than
$18 mllion in damages.’ Vigeant’'s grandnother and investor in
several of his businesses, Concetta Pazienza (“Pazienza”), filed a
separate administrative claim Both clainms were denied on Apri
17, 2002. Thereafter, on Cctober 9, 2002, Vigeant and Pazi enza
initiated the instant action, alleging unlawful search and sei zure
(Count 1), false arrest (Count 11), malicious prosecution (Count
I11), false inprisonnent (Count [V), abuse of process (Count V),
and various danmages resulting from Pazienza’s inability to manage
Vi geant’ s businesses (Count VI). Defendant noved to dismss al
but the malicious-prosecution count.

The notion was referred to a Magi strate Judge, who, on My 6,
2004, issued a Report and Recommendati on t hat Defendant’s notion to

di smiss concerning Counts | and VI be granted, but denied as to

" The filing and perfection of a witten adm nistrative claim
with the appropriate federal agency is an absolute prerequisite to
mai ntai ning an action under the FTCA. See 28 U S.C. 8§ 2675(a).
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Counts Il, 1V, and V. The Magi strate Judge reasoned that Count |
was barred by sovereign immunity and Count VI failed to state a
cause of action (and, to the extent Count VI was an attenpt to
plead tortious interference with contract, was barred by 28 U S. C.
8§ 2680(h)).® Applying to Counts Il and IV the rule of Heck v.
Hunphrey, 512 U. S. 477, 486-87 (1994), the Magistrate Judge
concl uded that Vigeant’s clains did not accrue until his conviction
was vacated on My 14, 1999, and thus were tinely filed under
FTCA' s two-year statute of limtations. Finally, concerning Count
V, the Magistrate Judge posited that, based on the allegations in
Vigeant’s Conplaint, one could infer that the federal agents
executed the search warrant “to frighten, intimdate, and hum|iate
Vigeant,” and to search for contraband for which no probabl e cause
otherwi se existed; dismssal was therefore inappropriate. On
Cctober 1, 2004, over Defendant’s objection, the District Court
adopted the Report and Recommendation with the caveat that a nore
fully devel oped record m ght support a future dispositive notion.
(See Dkt. No. 21.)

This witer becane involved in the case on Cctober 18, 2004,
after two judges of the District Court recused thenselves.

Def endant filed its pending Mdtion for Sunmary Judgnent and Motion

8 The FTCA explicity excludes from the federal courts’
jurisdictional anbit “[a]lny claimarising out of . . . interference
with contract rights.” 28 U S.C. 8§ 2680(h).

8



to Dism ss on Cctober 31, 2005, but extensions of time del ayed the
conpletion of briefing until Mrch 10, 2006. At oral argunent,
Def endant argued that Count V should also be dismssed as tine
barr ed. Because the parties previously had not explored this
i ssue, and so that Vigeant could respond adequately to this newy
mnted attack, the Court gave the parties an opportunity for
further briefing.

1. Standard of Revi ew

Summary judgnment is appropriate when "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Fed. R Civ. P. 56(c). “The
role of summary judgnent is to | ook behind the facade erected by
t he pl eadi ngs and assay the parties’ proof in order to determ ne

whether a trial will serve any useful purpose.” Milvihill v. Top-

Flite Golf Co., 335 F.3d 15, 19 (1st Cr. 2003). This Court must

viewall of the facts in the |ight nost favorable to the non-noving
party, and draw fromthose facts all of the reasonable inferences

that favor the non-noving party. See DeNovellis v. Shalala, 124

F.3d 298, 306 (1st G r. 1997).
Her e, wher e Def endant seeks summary j udgnent agai nst the party

(Vi geant) bearing the burden of proving the clains asserted agai nst



it, Defendant bears the “initial responsibility of informng the
district court of the basis for [his] notion, and identifying those
portions of [the record] which [he] believes denonstrate the
absence of a genuine issue of material fact.” 1d. (quoting Cel ot ex

Corp. v. Catrett, 477 U.S. 317, 323 (1986)). |If Defendant prevails

on this front, then the burden shifts to Vigeant “to denonstrate
that a trialworthy issue exists.” Mul vi hill, 335 F.3d at 19.
However, Vigeant cannot neet his burden by nerely alleging that a
fact is in dispute or by sinply denying the absence of disputed

facts. See DeNovellis, 124 F.3d at 306. Rather, Vigeant must show

that there is sufficient evidence for a jury to find for him on
each essential elenent of his clainms. 1d. |In other words, Vigeant
must provide evidence that is both “genuine” — “such that a
reasonabl e factfinder could resolve the point in favor of the
nonnovi ng party” —and “material” —“the fact is one that m ght
affect the outcone of the suit wunder the applicable law”
Mul vi hill, 335 F.3d at 19. Were a plaintiff presents no such
evi dence, or presents evidence that is "nmerely colorable or is not
significantly probative," summary judgnent nay be appropriate.
DeNovel lis, 124 F.3d at 306. I mportantly, in an action such as
this one, sunmmary judgnment is not necessarily precluded where the

plaintiff’s clainms involve "elusive concepts such as notive or

intent” if the plaintiff opposes the notion with only "concl usory
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al | egations, inprobable inferences, and unsupported specul ation."

Smith v. Stratus Conputer, Inc., 40 F.3d 11, 13 (1st Cir. 1994)

(internal citations and quotation marks omtted).

[11. Discussion

A Fal se Arrest, Mal i ci ous Pr osecuti on, and Fal se
| nprisonnent (Counts II, IIl, and IV)

____Principal anong its several argunents, Defendant contends t hat
Vigeant has failed to establish a necessary el enent common to his
clains of false arrest, mlicious prosecution, and false
I npri sonment . Def endant observes that to succeed on each claim
under Rhode Island law a plaintiff nmust establish, inter alia, the
| ack of probabl e cause. The probabl e-cause inquiry in the present
case, Defendant submts, is directed not to the probable cause
supporting the search warrant application (on suspicion of
| aundering drug proceeds), but to the probability that Vigeant
actually commtted the crinmes for which he was arrested and
subsequently charged, viz., being a felon in possession of a
firearm This distinction renders inapplicable to the present
inquiry the Court of Appeals’s holding in Vigeant, 176 F.3d 565,
whi ch addressed only the forner issue. (If it were otherw se, the
hol ding of Vigeant may have had an estoppel effect precluding
Def endant fromre-litigating that issue in this Court.) Because
undi sputed facts show that federal agents reasonably could have

believed that Vigeant was a felon in possession of a firearm

11



Def endant argues that summary judgnent is appropriate on this
ground al one.

Plaintiff responds by aligning the probabl e-cause inquiry with
the issue decided by the First Circuit in Vigeant. Fram ng the
inquiry in this nmanner, Plaintiff argues (1) that «collateral
estoppel precludes Defendant from taking another bite at the
probabl e-cause apple, and (2) regardless, “any allegation of
probabl e cause justifying the arrest and convi ction of Vigeant was
fatally tainted by the illegal notive, illicit purposes, perjurious
statenents and reckl ess om ssions of the agents.” (Pl.”s Mem Qpp’'n
Def.”s Mot. Sum J. 28.)

The parties do not dispute that, under the FTCA, Rhode Isl and
| aw governs the disposition of Plaintiff’s clains. See 28 U. S.C
§ 1346(b)(1) (limting jurisdiction to the “law of the place where
the act or om ssion occurred”). This Court’s first task thenis to
ascertain, under Rhode Island |aw, the comon-|law el enents of the
torts all eged.

Recovery for malicious prosecution requires that Vigeant prove
four conjunctive elenments: “(1) the initiation of a crimna
proceeding against [hin]; (2) the term nation of that previous
proceeding in [his] favor; (3) a lack of probable cause on
[ Def endant’ s] part when [it] initiated the crim nal proceeding; and

(4) the existence of nmalice on [Defendant’s] part.” Henshaw v.

12



Doherty, 881 A 2d 909, 915 (R I. 2005). Al though |ong recognized
in Rhode Island, actions for nmalicious prosecution are generally
di sfavored because of the belief that they deter prosecution of
crimnal acts. 1d. at 915 n.5. This distinctionis nanifest in the
requi renent of a heightened showing for, at a mninum the third
el enent above; that is, Vigeant’s claimfails unless he establishes

“want of probable cause ‘by clear proof at the tinme crimnal

proceedi ngs conmenced. Solitro v. Mffatt, 523 A 2d 858, 862 (R I

1987) .

Simlarly, recovery for false arrest and false inprisonnent
requi res, anongst other elenents not relevant to this discussion,
a showi ng that Vigeant “was detai ned without |legal justification.”

Dyson v. City of Pawtucket, 670 A 2d 233, 239 (R I. 1996); see al so

Mailey v. Estate of DePasquale, 177 A 2d 376, 379 (R 1. 1962)

(describing this requirenment as an “essential elenment” of false
i mprisonment). Put sinply, Vigeant must prove that, on My 12,
1997, he was arrested and inprisoned w thout probable cause, see

Wqggins v. Rhode Island, 326 F. Supp. 2d 297, 312 (D.R 1. 2004)

(descri bing these requirements as synonynous i n the context of false

arrest); Beaudoin v. Levesque, 697 A 2d 1065, 1067 (R 1. 1997)

(identifying the absence of probable cause as a “necessary el enent

in false arrest, false inprisonnment, and malicious prosecution”);

13



al t hough, unlike malicious prosecution, a fair preponderance will
suffice.

Want of probable cause runs through each tort, and its
exi stence would be fatal to Plaintiff's clains — a sentinent
expressed i n numerous hol dings of the Rhode |sland Suprene Court,

see, e.g., Henshaw, 881 A 2d at 915-19 (existence of probabl e cause

al one defeats clains of malicious prosecution and false arrest);
Beaudoi n, 697 A . 2d at 1067-68 (sanme, but with fal se i nprisonnent as
well), and echoed in the First Circuit’s construction of Rhode

| sl and | aw, see, e.g., Mann v. Cannon, 731 F.2d 54, 63-64 (1st Cir.

1984) (existence of probable cause dispositive to the plaintiff’s

claimof false arrest under Rhode Island |aw); cf. Acosta v. Anes

Dep’t Stores, Inc., 386 F.3d 5, 12 (1st G r. 2004) (existence of

probabl e cause rendered arrest | egal under § 1983) (citing Mann, 731
F.2d at 62).
The presence vel non of probable cause in the instant case

turns upon on the focus of the inquiry itself. In Gordy v. Burns,

294 F.3d 722, 729 (5th Cr. 2002), a civil action for malicious
prosecution brought under 42 US. C. 8§ 1983, the Fifth Grcuit
aligned that focus in the manner suggested by Defendant here:

The validity of the search warrant is irrelevant to
whet her an officer reasonably could have believed that
Gordy had conmitted the crine of possessing marijuana
wWith intent to distribute. The npbst obvious reason is
that probable cause to institute crimnal proceedings
must be determned as of the tinme that charges were

14



filed. The nmagistrate judge erred by focusing on
probabl e cause to search the apartnent . . . .

The correct question, then, is whether the officers,
at the time [the plaintiff] was charged, had probable
cause to believe that he was guilty of possessing
marijuana with intent to distribute. W focus on what
the officers reasonably and honestly believed .

Simlarly, in Townes v. Gty of New York, 176 F.3d 138, 149 (2d G r.

1999), the Second Circuit enphasized the distinction in the context
of a § 1983 plaintiff’s demand for conpensatory damages for his
arrest and pre-arrai gnnment detention:

The i ndividual defendants here | acked probable cause to
stop and search [the plaintiff], but they certainly had
probabl e cause to arrest him upon discovery of the
handguns in the passenger conpartnent of the taxicab in
whi ch he was riding. The |lack of probable cause to stop
and search does not vitiate the probable cause to arrest

See al so Freenan v. State, 788 A 2d 867, 877 (N.J. Super. C. App.

Div. 2002) (“[a]lthough | ater suppressed, the evidence of illegally
possessed cont raband establ i shes that probabl e cause existed at the
time the crimnal prosecution proceeded,” thus defeating the
plaintiff's clainms predicated on false inprisonnent or arrest);

Martinez v. Cty of Schenectady, 761 N. E. 2d 560, 564-65, 565 n.2

(N. Y. 2001) (existence of probable cause to arrest, despite absence
of probable cause to search, disposed of the plaintiff’s false-
i mprisonnment claim.

To succeed in this case, Vigeant nust establish the absence of

probabl e cause when he was arrested (for his clains of fal se arrest

15



and fal se inprisonnent); and noreover, he nust establish the |ack
of probably cause by “clear proof” at the initiation of crimnal

proceedi ngs (for malicious prosecution).® See Meehan v. Town of

Pl ynout h, 167 F.3d 85, 88-90 (1st Cir. 1999) (fal se arrest concerns
probabl e cause at the tine of arrest, whereas nalicious prosecution
concerns probabl e cause at the initiation of crimnal charges). The
undi sputed facts show that Vigeant can do neither.?°

Probabl e cause to arrest “exi sts when police officers, relying
on reasonably trustworthy facts and circunstances, have i nformati on
upon whi ch a reasonably prudent person woul d bel i eve the suspect had

commtted or was conmmtting a crinme,” United States v. Vongkaysone,

434 F.3d 68, 73 (1st Cir. 2006) (quoting United States v. Young, 105

F.3d 1, 6 (1st Cir. 1997)), “focuses on what the officer knew at the

time of the arrest,” United States v. Brown, 169 F.3d 89, 91 (1st

°Thisis ultimately a distinction without a difference; under
the circunstances of this case, the Court need only explain
Vigeant’s failure to establish the absence of probabl e cause at his
arrest. Vigeant was charged with the crinme for which he was
arrested, viz., being felon in possession of a firearm He does
not allege —nor is there any evidence in the record to support —
a di vergence of “reasonably trustworthy facts and circunstances” in
the one day that separated his arrest from the filing of the
crimnal conplaint (May 13, 1997), or even the nine days between
his arrest and the filing of the indictnent (May 21, 1997). And
certainly, if Vigeant cannot prove the absence of probabl e cause by
a fair preponderance, a fortiori, he cannot do so by “cl ear proof.”

10 Because there is no identity between the present issue and
that litigated in Vigeant, 176 F.3d 565, the Court finds that
Vigeant’s collateral -estoppel argument is wthout nerit. See
Faigin v. Kelly, 184 F.3d 67, 78 (1st G r. 1999).
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Cr. 1999) and “does not require ‘evidence sufficient to convict the
i ndi vidual, but nerely enough to warrant a reasonabl e belief that

he was engaging in crimnal activity.”” United States v. Jones, 432

F.3d 34, 43 (1st Cir. 2005) (quoting United States v. Link, 238 F. 3d

106, 110 (1st Cir. 2001)). “[P]robable cause is a common sense
nont echni cal conception that deals with the factual and practica
consi derations of everyday |ife on whi ch reasonabl e and prudent nen,

not |egal technicians, act.” Vongkaysone, 434 F.3d at 73-74

(quoting United State v. Meade, 110 F.3d 190, 198 n.11 (1st Cir.

1997)).

At the time of arrest, federal agents, well famliar wth
Vigeant’s felonious past, had just discovered two handguns and
ammunition in his home that Vigeant hinself admtted belonged to
hi m It is clear to this Court that these were “reasonably
trustworthy facts and circunstances” that exhibited the probability
that Vigeant was a felon in possession of afirearm Indeed, ajury
ultimately convicted Vigeant for that crine, although his conviction

was |ater reversed on appeal.'* Vigeant’s attenpt to deny the

11" The Court need not address Defendant’s renmi ning argunents
in support of summary judgnment. However, under Rhode Island |aw,
it appears that “[p]roof of a conviction resulting froman arrest
i s conclusive evidence of probable cause in nalicious-prosecution
cases,” Dyson, 670 A .2d at 239 (declining to extend the rule to
false arrest), even though that conviction is ultimtely reversed
on appeal, see Yates v. Gawel, 37 F.3d 1484 (1 Cr. 1994)
(unpublished) (citing Nagy v. McBurney, 120 R 1. 925, 931, 392 A 2d
365, 368 (1978) (applying the sanme principle to a civil collection
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trut hful ness of his statement to federal agents, w thout disputing
that he uttered the statenent, does not dimnish probable cause
because the inquiry concerns only the information federal agents
possessed and relied upon at the tine of arrest, as long as it was
“reasonably trustworthy.” And federal agents sinply had no reason
to believe that Vigeant would admt possession were it not true, or
at least trustworthy, because of the serious |egal ramfications

such an adm ssion mght hold for a felon |ike Vigeant.

suit, but noting an exception for judicial determ nati ons “obtained
by fraud or other inposition upon the court”)). Massachusetts
maintains a simlar rule, Broussard v. Geat Atl. & Pac. Tea Co.,
86 N.E 2d 439, 440 (Mass. 1949), which the First Circuit has
recogni zed and appli ed. See, e.q., Meehan, 167 F.3d at 90-91
(holding that Broussard barred the plaintiff’s nalicious-
prosecution claim under Massachusetts law, and that the “false
testimony” exception did not apply because “no reasonable fact-
finder could conclude that [the plaintiff’s] conviction was based
solely on the false testinony of the defendants”).

It appears al so, even without the benefit of this rule, that
Vi geant’ s mal i ci ous-prosecution clai mwould fail because he cannot
show that the previous crimnal proceedings termnated in his
favor, a termof-art that requires a plaintiff to show nore than
mere contentnent with the outconme. See Nagy v. MBurney, 930, 392
A.2d 365, 368 (R 1. 1978) (“term nation based on a conprom se or
settlenment is not deened favorable”); see also Guay v. Wstow, 685
A .2d 290 (R 1. 1996) (nmem) (simlar). Although the Rhode Island
courts have not addressed a situation quite like this, it is
unlikely that Vigeant coul d satisfy the favorabl e-term nati on prong
of malicious prosecution because the reversal of a conviction based
on an invalid search warrant alone is not “reflective of the nerits
of the action and of the plaintiff’s innocence of the m sconduct
all eged therein.” Guay v. Kappelle, 70 F.3d 1252 (1st G r. 1995)
(quoting Villav. Cole, 6 Cal. Rptr. 2d 644, 648-49 (Cal. Dist. C.
App. 1992)); see Martinez, 761 N E.2d at 564; Freenman, 788 A 2d at
877-78.
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Al that remains is Vigeant’s allegation of inproper notives,
which, even if true, do not insulate his clains from sumary

j udgnent . See Brough v. Foley, 572 A 2d 63, 66 (R 1. 1990)

(“[p]roof of nmalice alone, however, even in the extreme, wll not
suffice to establish a case of malicious prosecution”) (quoting

Nagy, 392 A 2d at 367); see also, e.g., Henshaw, 881 A 2d at 909

(malicious prosecution and false arrest); Beaudoin, 697 A 2d at

1067-68 (plus false inprisonnent); Mann, 731 F.2d at 63-64 (false

arrest). In this case, the existence of probable cause is
di spositive; consequently, summary judgnment shall enter for
Def endant on Counts 11, I1l, and 1V, and Defendant’s Mtion to
Dismiss Counts Il and IV is denied as noot. '

21nits Motion to Dism ss, Defendant, largely reiterating an
earlier position, contends that Vigeant filed his clains for fal se
arrest and false inprisonnment out of tinme, and, therefore, this
Court | acks subject-matter jurisdictionto entertain those clains.
The Court is aware that, ordinarily, “the better practice is to
confirm the existence of subject-matter jurisdiction before
proceeding to the nerits.” Mirhead v. Mcham 427 F.3d 14, 17
(1st Cr. 2005). However, because the presence of probabl e cause
clearly defeats Vigeant’'s clains of false arrest and false
i mprisonnment, this witer declines to assune the thorny task of
fixing the dates upon which those clains accrued for the purposes

of the FTCA's two-year statute of limtations. See Bol duc v.
United States, 402 F.3d 50, 55 n.4 (1st G r. 2005) (“We recognize
that, in some circunstances, a court may avoid a jurisdictiona

quandary if a tidier resolution on the nerits wll dispose of the
case in favor of the party challenging jurisdiction.”); United
States v. Stoller, 78 F.3d 710, 715 (1st CGr. 1996) (“It is a
famliar tenet that when an appeal presents a jurisdictional
gquandary, yet the nerits of the underlying issue, if reached, wll
in any event be resolved in favor of the party challenging the
court's jurisdiction, then the court may forsake the jurisdictional
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B. Abuse of Process (Count V)

Def endant al so noves for sumary judgnment on Count V, arguing
that Vigeant has not pled sufficiently the elenents of abuse of
pr ocess. Even if he has, Defendant continues, Vigeant’'s factual
al l egations are unsupported, conclusory, and cannot survive the
scrutiny that Rule 56(c) demands. Vigeant initially responded to
Defendant’s first contention with a |aw of-the-case argunent,
pointing to the District Court’s adoption of the Report and
Reconmmendation (Pl.’s Mem Opp’'n Def.’s Mot. Sum J. 37-38); later,
however, Vigeant appears to have conceded the doctrine’s
inapplicability.*® (Pl.”s Mem Supp. Reply Opp’'n Def.’s Mt. Sum
J. 11.) Attenpting to forestall summary judgnent neverthel ess,
Vi geant objects to Defendant’s characterization of his evidence, and
presses facts and circunstances that he clains raise at least a
guestion of fact as to an ulterior, inproper notive behind the

initiation of process against him

riddle and sinply di spose of the appeal on the nerits.”).

13 To the extent that Vigeant yet contends that the | aw of -t he-
case doctrine precludes summary judgnment on Count V, that
contention is rejected. See Harlow v. Children’s Hosp., 432 F.3d
50, 55 (1st Gir. 2005) (“[i]nterlocutory orders, including denials
of notions to dismss, remain open to trial court reconsideration,
and do not constitute law of the case”) (quoting Perez-Ruiz v.
Crespo-CGuillen, 25 F.3d 40, 42 (1st Cr. 1994)).
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The Rhode Island Suprene Court routinely has defined abuse of

process by juxtaposition. See Hillside Assoc. v. Stravato, 642 A 2d

664, 667 (R 1. 1994) (“The torts of malicious prosecution and abuse
of process, although often linked, are two distinct causes of

action.”) Although equally disfavored at |aw, see Cyne v. Doyl e,

740 A . 2d 781, 782 (R 1. 1999), “[a] buse of process, as distingui shed
from malicious prosecution, ‘arises when a |egal proceeding,
although set in notion in proper form beconmes perverted to
acconplish an ulterior or a wongful purpose for which it was not

designed.’” Butera v. Boucher, 798 A 2d 340, 353 (R 1. 2002)

(quoting Cyne, 740 A.2d at 783). “Thus if the defendant prosecutes
an innocent plaintiff for a crime wthout reasonable grounds to
believe himaguilty, it is malicious prosecution; if he prosecutes
himw th such [reasonabl e] grounds [but his ulterior notive is] to

extort paynent of a debt, it is abuse of process.” Hillside Assoc.,

642 A 2d at 667 (quoting W Page Keeton et al., Prosser & Keeton on

the Law of Torts 8 121 at 897-98 (5th ed. 1984)). As this

conparison illustrates, the inproper purpose typically is
extortionary, “tak[ing] the formof coercion to obtain a collatera
advant age, not properly involved in the proceeding itself, such as
t he surrender of property or the paynent of noney, by the use of the
process as a threat or a club.” Butera, 798 A 2d at 353 (quoting

Keeton, Law of Torts 8§ 121 at 898). Two elenents energe: to prove
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abuse of process, Vigeant nust denonstrate “(1) the defendant
i nstituted proceedi ngs or process against the plaintiff and (2) the
def endant used t hese proceedi ngs for an ulterior or wongful purpose
t hat the proceedi ngs were not designed to acconplish.” I1d. (citing

Nagy, 120 R I. at 934, 392 A 2d at 370).

Vi geant asserts that the “real notive was to break [hinm,
humliate him and cause himto confess to sone other crine that
[the federal agents] had no probabl e cause to investigate,” (Pl.’s
Mem Supp. Reply Opp’'n Def.’s Mot. Sum J. 11), and also “to invade
Vi geant’s hone, ransack it in the hope they woul d di scover evi dence
of crime or contraband.” (Pl.’s Mem Qpp'n Def.’s Mdt. Sum J. 39.)
To support these assertions, Vigeant points to three main facts or
circunstances: (1) federal agents al ready possessed t he bank records
that were the subject of the search (Pl.’s Ex. 9 at 20); (2) one
agent, Patrick Burns, uttered derogatory comments during the search,
including “I knew I would get you” (Pl.’s Ex. 7 at 1); and (3)

federal agents waited only seconds before breaki ng down t he door and
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“handcuffed Plaintiff half-naked to a chair.”* (Pl.’s Ex. 14 at
18.)

Yet these facts and circunstances, even viewed in the |ight
nost favorable to Vigeant, fail to denonstrate that a trialworthy
i ssue exists. To support his first point, Vigeant directs the Court
to a page i n what appears to be the governnent’s brief on appeal to
the First Grcuit in Vigeant, 176 F.3d 565. (Pl.’s Ex. 9 at 20.)
This cryptic excerpt, however, does little to support the expansive
proposition for which it is cited; rather, it nerely identifies two
bank records di sclosed in Agent Botehl o s affidavit, conpare (Pl.’s

Ex. 9 at 20) ($19,000 deposit with a turn-around $18,500 transfer),

4 Additionally, Plaintiff argues that the First Circuit’s
hol di ng in Vigeant precludes sunmary judgnent because it hel d that
there was no “probable cause for the search warrant that was
i ssued” and the search warrant was “applied for . . . in bad
faith.” (Pl.”s Mem Supp. Reply Qop’'n Def.’s Mt. Sum J. 14.)
However, the former is irrel evant because the absence of probable
cause i s not an el enent for abuse of process. See Hillside Assoc.,
642 A.2d at 667 (conparing abuse of process with nalicious
prosecution). Wth respect to the latter, the Court notes that,
however convenient, it is inappropriate for Vigeant to lift
circunscri bed | anguage from a crimnal case and pawn it off as
sufficient evidence of “bad faith” in a subsequent civil action.
In Vigeant, the First G rcuit underscored the opprobrium of Agent
Botel ho’s warrant application only in the context of deciding not
to apply the good-faith exception to the exclusionary rule. 176
F.3d at 571-75. This does not ease Plaintiff’s burden to show
sufficient evidence of an ulterior or wongful purpose here.
Further, consider the divergent policies at play: in Vigeant, 176
F.3d at 575, the likelihood of a substantial deterrent effect on
the police infornmed the First Circuit’'s decision; here, Rhode
| sl and | aw di sfavors abuse of process precisely because it tends to
deter the prosecution of crinmes. Butera, 798 A 3d at 354.
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with Vigeant, 176 F.3d at 567 (quoting T 23 of the affidavit that

descri bes those transactions), and does not enconpass all the bank
records federal agents conceivably sought in the search. See
Vi geant, 176 F. 3d at 568 (“The warrant authorized the agents to | ook
for all ‘original bank records or copies’ of Vigeant’s business and
personal accounts at Fleet Bank.”) In fact, the process at issue
(the search) did wuncover sone additional insignia of noney
| aundering and drug distribution, (see Def.’s Exs. F, G and H),
even though the governnment ultimately chose to charge Vigeant with
anot her crine, thus fulfilling at | east one purpose for which it was

desi gned. See Hof fman v. Davenport-Metcal f, 851 A 2d 1083, 1090-91

(R 1. 2004) (investigation of harassnment allegation resulted in
attai nnent of no contact orders, and thus did not constitute abuse
of process, even though the conplaints were dism ssed based on
i nsufficient evidence).

Wth respect to Vigeant’s second point, Agent Burns’'s all eged
remar ks show, if anything, only a colorable nmalevol ence toward

Vi geant and not, as required, the perversion of process to obtain

sonme col |l ateral advantage. Under Rhode Island law, “[t]he gist of
an abuse-of-process claimis the m suse of |egal process to obtain
an advantage, ‘not properly involved in the proceeding itself

[ However], even a pure spite notive is not sufficient where

process is used only to acconplish the result for which it was
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created.” Butera, 798 A 2d at 354 (quoting Keeton, Law of Torts §

121 at 897) (enphasis in original); see also Bolduc v. United

States, No. 01-Cv-11376PBS, 2002 W. 1760882 at *4 (D. Mass. July 30,
2002) (holding that an ulterior purpose sinply to make arrests
rather than find the true perpetrators was not abuse of process
under state law simlar to Rhode Island).

Finally, Vigeant’s third point, which references the agents’
entry at the initiation of the search and the manner in which they
secured himduring it, shows nothing nore than the zeal ous executi on
of the agents’ office. Assum ng wi thout deciding that these actions
were influenced by dislike for Vigeant, they are not a sufficient
gauge of abuse under the | aw of decision.?* Accordingly, the Court
shal | al so enter summary judgnment for Defendant on Count V, and, for
the reasons discussed in note 12 supra, deny Defendant’s
corresponding Motion to Dismss as noot.

V. Concl usi on

Based on the foregoi ng reasons, Defendant’s Motion for Summary

Judgenment on Counts I, IIl, IV, and V (all remaining Counts) is

> As a brief aside, Vigeant’s support includes only a citation
to a photocopy of the Report and Recommendation (not discrete
evi dence), which addressed Plaintiff’s allegations under the
limted and deferential Rule 12(b)(6) standard (not the nore
exacting standard Vigeant nust satisfy here). (See PI.”s Mem
Supp. Reply Opp’'n Def.’s Mot. Sum J. 14; Pl.’s Ex. 14 at 18.)
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GRANTED, and Defendant’s collective notions to disnmss Counts |1,

IV, and V are DEN ED as npot .

I T 1S SO ORDERED.

WlliamE Smth
United States District Judge
Dat e:
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