UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

ALGONQUI N LNG
V. C. A No. 99-575-T

RAMZI J. LOQA, in his

capacity as Director of the

Depart ment of |nspection and
Standards for the Gty of Providence;
and STEPHEN T. NAPOLI TANO, in his
capacity as Gty Treasurer of the
Cty of Providence.

VEMORANDUM OF DECI SI ON

ERNEST C. TORRES, Chief Judge.

Al gonqui n LNG brought this action for a declaratory judgnent
decl aring that the Providence Zoning Ordinance is inapplicable to
proposed nodifications to a natural gas facility that Al gonquin
operates in the Cty of Providence and for an injunction
prohibiting the Gty s building official fromrequiring that the
nodi fications conply with the provisions of the O dinance or |ocal
bui | di ng codes.

The issue presented is whether and to what extent the Natural
Gas Act, 15 U S.C 88 717 et seq. (“NGA’), and the Natural Gas
Pipeline Safety Act, 49 U.S.C. 88 60101 et seq. (“NGPSA’), and the
regul ati ons promul gated pursuant to those statutes pre-enpt | ocal
regul ati on of such projects.

Procedural History

This case was tried, on an expedited basis, before the Court

sitting without a jury; and, due to the urgency of the matter, an
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i mredi at e bench deci si on was rendered. This Menorandum of Deci si on
i's being issued because the question presented is an inportant one
on which there is a dearth of authority.

Facts

The facts are relatively sinple and undisputed. For
approxi mately 30 years, Al gonquin has operated a facility in the
City of Providence that is engaged inthe interstate transportation
and sale of natural gas. Liquid natural gas (“LNG') from outside
of Rhode Island is delivered to the facility where it is stored in
| arge tanks. The LNG then, is converted into a gaseous state and
istransmtted through pipelines to custonmers within and outside of
Rhode | sland. The custoners include a nunber of public utilities.

Al gonquin’s facility is located i n what the Provi dence Zoni ng
Ordi nance designates as a W3 zone that is intended primarily for
transportation and Iimted business uses. It is classified as a
petroleumrefinery, which is a use not permtted in a W3 zone or
any ot her zone. However, the facility is a valid nonconform ng use
because it existed before the Providence zoning ordinance was
anended to exclude petroleumrefineries.

The facility includes vaporizers that convert |iquid natural
gas (“LNG’') to its gaseous state and conpressors that conpress the
gaseous “boil off” fromthe vaporizers. The gases produced, then,
are introduced into the pipeline system for distribution. The

proposed nodifications consist of replacing the three existing



vaporizers with three newer nodels and building a structure to
house the boil -of f conpressor. The proposed nodifications will not
increase the quantity of LNG stored at the facility, but wll
increase, by fifty percent, the rate at which it can be processed
and di stri but ed.

As required by the NGA see 15 U S C 8§ 717f(c)(1) (A,
Al gonquin applied to the Federal Energy Regulatory Conmm ssion
(“FERC’) for a Certificate of Public Convenience and Necessity
(“CPCN") authorizing these nodifications. The application was
published in the Federal Register, and interested parties were
gi ven an opportunity to participate in the hearings.

It is not clear whether the City of Providence received
specific notice of the application, but it was infornmed of an
envi ronment al assessnent that was perforned in connection with the
application. In any event, the City did not participate in the
heari ngs before FERC, and a CPCN was issued on June 16, 1999.

After receiving the CPCN, Al gonquin representatives net with
city officials to discuss the proposed construction. Ranei Loqa,
the Cty's Building Oficial, stated that the proposed
nodi fications would require a zoning variance and that no buil ding
permt would be issued until a zoning variance was obt ai ned.

Al gonqui n, mai ntaining that federal law preenpts the
Provi dence Zoning Ordi nance, proceeded with construction wthout

seeking a variance. The City responded with a cease and desi st



order and a threat of <crimnal prosecution if construction
continued. Al gonquin, then, brought this action.
Di scussi on

Pr eenpti on Principles

Preenmption refers to the displacenent of state or |ocal |aw by
federal |aw on the sanme subject. The preenption doctrine derives
fromthe Supremacy C ause of the Constitution, which provides that
federal |aws, Constitutionally enacted, take precedence over state
and | ocal |aws on the sane subject. See U S. Const., Art. VI.

There are three basic types of preenption. The first is what
is called express preenption. It occurs when Congress expressly

states an intent to preenpt state or local |law. See Schnei dew nd

V. ANR Pipeline Co., 485 U. S. 293, 299 (1988). Express preenption

is not at issue in this case because, although the parties agree
that the NGPSA specifically preenpts state and |ocal regulation
Wi th respect to safety standards, see 49 U.S.C. §8 60104(c), the Act
does not refer to zoning ordi nances.

The second type of preenption is known as inplied preenption.
It exists where the intent to preenpt reasonably may be inferred
ei t her because the schene of federal regulationis so conprehensive
that there is no roomfor supplenentary state or |ocal regul ation
or because the field is one in which the federal interest is so
dom nant that it precludes state regulation on the sane subject.

See Schnei dewi nd, 485 U.S. at 300.




The third type of preenption is referred to as conflict
preenption. It exists when federal regul ati on does not conpletely
preclude state regulation in a particular field, but the state
regul ation actually conflicts with federal |aw Id. Conflict
preenption nmay occur when it is inpossible to conply with both the
federal and state regulatory schenes. [d. It also may occur where
the state or local regulation stands as an obstacle to fully
achieving the federal objective. |[d.

1. Federal Requl ation

Since the Algonquin facility is engaged in interstate
transportation and sale of natural gas, it is subject to federa
regul ati on under the Comrerce Clause. See U S Const., Art. I, 8§
8. Congress has exercised its Constitutional authority by enacting
the NGA and the NGPSA These statutes, together wth the
regul ati ons promnul gated pursuant to them establish a conprehensive
schenme of federal regulation that the Suprenme Court has said
confers upon FERC exclusive jurisdiction over the transportation

and sale of natural gas in interstate commerce. See Schnei dw nd,

485 U.S. at 300-01.

That regul atory schene governs virtually every aspect of the
transportation and sal e of natural gas. It includes provisions for
determining the price at which natural gas ny be sold, whether
natural gas facilities nmay be built or nodified, where they nay be

be | ocated, the nethods by which they are constructed, and the



safety standards that nust be observed. See, e.qg., Schneidw nd,

485 U. S. at 306 (M chi gan cannot regul ate rates charged for natural

gas); Natural Fuel Gas Supply Corp. v. Public Safety Conm Ssion,

894 F.2d 571, 579 (2d G r. 1990) (New York may not engage in site-

specific environnmental review of facilities); ANR Pipeline Co. V.

lowa State Commerce Conmi ssion, 828 F.2d 465, 470 (8" Cir. 1987)

(lowa may not inpose its own safety standards on facilities);

Northern Border Pipeline Co. v. Jackson County, 512 F. Supp. 1261

1263 (D. M nn. 1981) (invalidating zoning requirenent that pipeline
nmust be buried six feet underground).

For exanpl e, the NGPSA requires the gas pipeline facilities to
meet mninmum safety standards set by the Secretary of the
Department of Transportation. See 49 U S.C 88 60102-0s. I n
setting those standards, the Secretary is required to consider the
| ocation of the facility, including inter alia the popul ati on and
denogr aphi cs of the surrounding area, existing and proposed |and
uses near the location, natural physical aspects of the |ocation,
and nedical, and | aw enforcenent and fire prevention capabilities
near that location that could cope with any risk caused by the
facility. [1d. 860103(a). The safety standards also are required
to address the design, construction and testing of such facilities.
1d. 860103(h).

The regul ati ons require that applicants who seek perm ssionto

construct or nodify natural gas facilities must submt detailed



i nformation describing the existing use of the Iand on which the
facility is or will be located and the land within a quarter-mle
radius of the facility. The applicant also nust describe the
likely inmpact on land use if the facility is approved. See 18
CF.R 8§ 380.12(j). A checklist known as Resource Report No. 8
requires that the information provided nust include a description
of all recreational or scenic areas crossed by the project, and it
must identify residences within fifty feet of the proposed
construction. 1d. The regulations also require that such projects
be undertaken in a way that avoids or mnimzes effects on scenic,
historic, wldlife and recreational areas and that |andowner
concerns be taken into account in deciding where to locate the
facility. See 1d. 8§ 380.15

Because of the strong federal interest in establishing a
uni form system of regulation designed to inplenent a nationa
policy of ensuring an adequate supply of natural gas at reasonabl e
prices; and, because the federal regul atory schene conprehensively
regul ates the location, construction and nodification of natural
gas facilities, there is no roomfor |ocal zoning or building code
regul ati ons on the sanme subjects. |In short, Congress clearly has
mani fested an intent to occupy the field and has preenpted | ocal
zoning ordinances and building codes to the extent that they
purport to regulate matters addressed by federal |aw

The Providence Zoning Odinance and building code also are



preenpted because they directly conflict wth the federal
regul atory provisions. FERC has determ ned that the proposed
nodi fications to Algonquin’s facility neet all of the requirenents
under federal law, including those relating to siting and
construction standards. On the other hand, the Providence Zoning
Ordinance would not allow the nodifications unless Al gonquin,
first, obtains a use variance fromthe Providence Zoni ng Board of
Revi ew. However, in order to obtain such a variance, Al gonquin
woul d be required to show that, wthout a variance, it would be
deprived of all beneficial uses of its property. See R 1. GCen

Laws 8§ 45-24-41(D); Providence Zoning Code, § 904.2. Si nce
Al gonquin currently is operating a natural gas facility at the
site, such a show ng woul d be i npossi bl e.

The Gty argues that Section 302 of the zoning ordi nance may
provide a basis for obtaining a variance. That section provides
that: “[t]his ordinance shall not be construed so as to elimnate
or interfere with the construction, installation, operation and
mai nt enance for public utility purposes of water and gas pipes.”
Provi dence Zoni ng Code, 8§ 302. Even assum ng, arguendo, that this
provision applies to facilities like Algonquin's, it does not
purport to exenpt such facilities from conplying with wuse
regul ations or other requirenents of the ordinance. |Indeed, the
Cty, itself, maintains that Al gonquin would be violating the

ordi nance unless it obtains a vari ance.



In short, federal and state law conflict as to whether
Al gonqui n shoul d be allowed to proceed with the project. Al though
the project satisfies all applicable federal requirenents, it does
not and cannot satisfy the requirenents of the Providence Zoning
Ordi nance. Accordingly, subjecting the project to regul ation under
the ordinance would be tantanount to conferring on the Cty the
power to review and nullify FERC s decision regarding the
nodi fication of a facility used in the interstate transportation
and sale of natural gas. The inevitable result would be to del ay
or prevent conpletion of the project, thereby presenting an
obstacl e to acconplishing the inportant federal purpose of ensuring
t hat adequate and affordabl e natural gas is provided to hone owners
and busi nesses. Therefore, the ordinance and any |icensing
requi renents contingent upon conpliance with it are preenpted be
federal |aw

O course, this does not nean that |ocal interests are or can
be i gnored by federal regulatory authorities. On the contrary, the
NGPSA requires that appropriate state officials be provided with
notice of an application for a CPCN and an opportunity to comrent
on the application. See 49 U S.C, 8§ 60112(c). The statute
further provides that state comment shall incorporate conmments of
affected local officials. See id. Moreover, FERC s regul ations
require that notice of applications for CPCNs be published in the

Federal Register and that all interested parties may petition to



intervene. See 18 CF. R 8 157.09.

In addition, any party aggrieved by a FERC deci sion may seek
reconsi deration, pursuant to 15 U S. C. 8717r(a), or appeal to a
United States Court of Appeals, pursuant to 15 U S.C. 8§ 717r(b).

Finally, it should be noted that interstate gas facilities are
not entirely insulated fromlocal regulation. State and | ocal |aws
that have only an indirect effect on interstate gas facilities are

not preenpted. See Schneidewi nd, 485 U S. at 308; ANR Pipeline,

828 F.2d at 474. Moreover, local regulation with respect to
matters or activities that are separate and distinct fromsubjects
of federal regulation nmay be perm ssible if they do not inpede or
prevent the acconplishnent of a legitimte federal objective.

In this case, the ordinances and codes at issue are not
peri pheral regulations that have only an indirect effect on
Al gonquin’s proposed project. Rat her, they seek to regulate
aspects of the project that are regul ated, expressly, by federal
| aw and that Congress intended to be regul ated by FERC, alone. 1In
addition, they conflict wwth the federal regul atory schene and t hus
interfere with the acconplishnment of inportant federal objectives.

Concl usi on

For all the foregoing reasons, it is hereby ordered that
judgnent be entered in favor of the Plaintiff as foll ows:

1. It is hereby declared that any provisions of the Providence

Zoni ng Ordi nance, any buil ding or other codes adm ni stered by
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the Gty of Providence, and any licensing or certification
requi renents that are contingent upon approval pursuant to
them are preenpted insofar as they purport to apply to the
FERC- approved nodifications to Algonquin’s natural gas
facility.

2. The defendants, their agents, and all persons acting in
concert with them are hereby enjoined frominterfering with
the aforesaid nodifications or with the operation of the
facility that is the subject of this action to the extent that

such nodi ficati on and/ or operati on have been approved by FERC

I T 1S SO ORDERED,

Ernest C. Torres

United States District Judge

Dat e: , 2000
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