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| NTRODUCTI ON

Shortly before they were found guilty by a jury, defendants
Urciuoli and Driscoll made their |atest of several attenpts to
persuade this Court to dismss the indictnment on the ground that
the prosecutors and governnent agents have engaged in what the
def endants all ege has been egregi ous m sconduct consisting of a
“pattern of flagrant discovery abuses . . . wthhold[ing] and
conceal [i ng] excul patory information. . . and . . . manipul at[ing]
the evidence” in violation of their obligations under Brady v.
Maryl and, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963). This
Court denied the notion to dismss and stated that it would issue
a witten decision explaining why. This is that decision.

Briefly stated, |I find that the defendants’ allegations of
del i berate conceal nent and mani pul ati on are unsupported and that

their clains are either greatly exaggerated or are based on an
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overly expansive view of what constitutes Brady materi al.

PROCEDURAL HI STORY

On January 5, 2006, a grand jury indicted Robert Urciuoli and
Frances Driscoll (“the defendants”) for mail fraud in connection
with an alleged schene to bribe State Senator John Celona by
enploying himas a consultant to an entity affiliated with Roger
W Ilians Medical Center.?

On February 10, 2006, pursuant to Rule 16 of the Federal Rules
of Crimnal Procedure and this Court’s pre-trial order, the
gover nnment provi ded t he def endants wi th approxi mately 6000 pages of
docunents, interview reports, and the grand jury testinony of 25
potential witnesses. The governnent requested reciprocal discovery
fromthe defendants pursuant to Rule 16, but states that it never
recei ved anyt hi ng.

The materials produced by the governnment included a Form 302
report summari zi ng statenents made by Cel ona, the governnent’s key
W tness, during several interviews by FBI agents. The 302 was
redacted to exclude statenents relating to an investigation into
whet her Cel ona had engaged in simlar influence peddling schenes
with two other entities, CVS and Blue Cross/Blue Shield (“BCBS’).
The defendants objected to the redactions and, in April 2006, the

government offered to provide them wth an unredacted version of

'Pet er Sangernano al so was indicted but he was acquitted by the
jury.



the Cel ona 302 provided that the defendants agree to a protective
order prohibiting them from di scussing the contents of the 302's
with third parties. The defendants did not agree to that condition
and, instead, noved to conpel production of the unredacted Cel ona
302, as well as all notes taken by governnent agents and attorneys
“in connection with any interviews of wtnesses, discussions with
their counsel, or regarding any other source of information.”

This Court denied the notion to conpel production of the
unredacted 302 because it was outside the scope of perm ssible
di scovery and there was no i ndication that the redacted i nformation
contai ned excul patory evidence within the neaning of Brady.
However, the Court did instruct the prosecutors to, personally,
reviewthe agents’ handwitten notes of the Celona interviewand to
produce any Brady material not previously furnished to defense
counsel

On August 2, 2006, the governnent provi ded additional portions
of the Celona 302 as well as part of the notes taken by agents
during an Cctober 25, 2004 interview of Celona which, indicated
Cel ona’ s acknow edgnent that, he, initially, lied to agents and
news reporters when he denied his involvenent in the schene. At
that point, the defendants offered to enter into the protective
order in order to gain access to the still redacted portions of the
Cel ona 302. At first, the governnment refused even though it

previously had offered to do so but, after prodding by the Court,



t he governnent agreed. The question, |ater, becane npbot when
Urciuoli’s counsel inforned the governnent that he had obtai ned the
unr edacted 302 from anot her source.

On August 30, 2006, a hearing was conducted on the defendants’
request to obtain the notes taken by Celona’ s counsel during
Celona’s interviews by agents. Several days later, those notes
were turned over to the defendants by Cel ona’s counsel.

At the August 30 hearing, the defendants al so noved to di sm ss
the indictnent, alleging that the notes of Celona s counsel
indicated that Celona had made excul patory statenents that the
government had failed to provide to the defendants. The Court
directed the governnent to file a response. In the neantine,
because it had becone clear that the Cel ona 302 was a conposite of
statenments made by Cel ona during a nunber of different interviews,
the Court ordered the governnment to review all notes taken by
agents during all interviews of Celona and to provide any

Brady/Gglio material to the defendants by Septenber 5, 2006

In addition, this Court ordered the governnent (1) to provide
the Defendants wth unredacted copies of any individual 302's
prepared in connection with each interview of Celona and (2) to
provi de the defendants with all of Celona's grand jury testinony
relating to both this case and the CVS/ BCBS investigations. On
Sept enber 5, 2006, pursuant to that order, the governnent provided:

(1) agents’ notes of a Septenber 13, 2004 interview of Celona; (2)



302's relating to interviews of Celona on March 15, 2005,
Septenber 3, 2006 and Septenber 4, 2006, and, presumably, all of
Celona’s grand jury testinony.

Jury inpanel nent began on Septenber 6, 2006, and the tria
commenced on Septenber 11'". Cel ona began testifying on Septenber
13th and conpl eted his testinony on Septenber 20",

On Septenber 13, 2006, the defendants supplenented the
menor andum i n support of their August 30 npotion to dismss and this
Court denied the notion on October 13, when guilty verdicts were
returned agai nst these defendants.

ANALYSI S
~ Inorder to prevail ontheir notion to dism ss the indictnent,
the defendants nust establish that the governnent violated its
obligations under Brady and that the violation rises to a |eve
warranting di sm ssal.

| . The Legal Principles

A. Brady Viol ati ons

The Suprene Court has said that: “There are three conponents
of a true Brady violation: The evidence at issue nust be favorable
to the accused, either because it is excul patory, or because it is
i npeachi ng; that evidence nust have been suppressed by the State,
either willfully or inadvertently; and prejudi ce nust have ensued.”

Strickler v. Greene, 527 U.S. 263, 281-82, 119 S.C. 1936, 144 L.

Ed. 2d 286 (1999). As this Court repeatedly has stated i n previous



rulings made during this case, Brady is not a rule of discovery.
Just as the governnment is not entitled to obtain all of the
evidence or information that a defendant has conpiled 1in
preparation for trial, Brady does not entitle a defendant to obtain
all of the evidence or information that the governnent has conpil ed
in the course of its investigation or preparation for trial. See

Pennsylvania v. Ritchie, 480 U S. 39, 59, 107 S.Ct. 989, 94 L. Ed.

2d 40 (1987) (“A defendant’s right to di scover excul patory evi dence
does not include the unsupervised right to search through the
[ governnent’s] files”). Thus, Brady does not require the
governnent to record and provide to defense counsel verbatim
accounts of everything that governnment w tnesses or prospective
government w tness ever said or to provide everything that may be
of interest or even useful to defense counsel. Nor does Brady
require disclosure of every fact that m ght be viewed as favorable

to a defendant, regardless of its significance. United States v.

Bagl ey, 473 U. S. 667, 675 n.7, 105 S.C. 3375, 87 L. Ed. 2d 481
(1985) (“arule that the prosecutor commts error by any failure to
di scl ose evidence favorable to the accused, no matter how
insignificant, would i npose an i npossi bl e burden on the prosecutor
.”). Indeed, interpreting Brady in such a manner woul d create
an exception that swallows the rule.
What Brady does require is that the governnent disclose

evidence, in its possession, that is materially exculpatory.




Evidence that is materially excul patory is “evidence which, in the
eyes of a neutral and objective observer, could alter the outcone

of the proceedings.” United States v. Jordan, 316 F.3d 1215, 1252

(11th Gr. 2003) (citing Kyles v. Wiitley, 514 U S. 419, 434, 115

S.C. 1555, 131 L. Ed. 2d 490 (1995 (the “touchstone of
materiality is a ‘reasonable probability’ of a different result”).
Brady nmaterial includes prior statenents by a key governnent
witness that are materially inconsistent with the wtness's
testinony and other information that materially and adversely

reflects on the witness’s credibility. United States v. Bagl ey,

473 U. S. 667 (1985); Ggliov. United States, 405 U. S. 150, 154, 92

S.Ct. 763, 31 L. Ed. 2d 104 (1972).

In cases where it is not clear whether a particular bit of
evidence or information is materially excul patory, the prosecutor
should err on the side of providing the evidence. Kyles v.
Witley, 514 U S. 419, 439, 115 S. . 1555, 131 L. Ed. 2d 490

(1995) (citing United States v. Agurs, 427 U S 97, 108, 96 S. Ct

2392, 49 L. Ed. 2d 342 (1976)). However, given the fact that
def ense counsel typically are adamant about not disclosing their
strategies, a prosecutor cannot reasonably be expected to know how
a particular bit of information or evidence mght fit into defense

counsel s’ strategy. See generally United States v. Agurs, 427 U. S.

97, 108 (1976) (“the significance of an itemof evidence can sel dom

be predicted accurately until the entire record is conplete”).



Requi ri ng such clairvoyance woul d create a standard that woul d be
i npossi ble for any prosecutor to satisfy.

B. The Di sm ssal Renedy/ Sancti on

A prosecutor’s failureto strictly conply with the obligations
i nposed by Brady, whether intentional or unintentional, is a very
serious matter. However, dism ssal of an indictnent is an extrene
measure that is warranted only in those very rare cases where a
def endant has suffered substantial prejudice that cannot be cured

in any other way United States v. Broward, 594 F.2d 345, 351 (2d

Cr. 1979), cert. denied, 442 U. S. 941, 99 S.Ct. 2882, 61 L.Ed.2d

310 (1979) (“[We have upheld the dism ssal of an indictnent only
in very limted and extrenme circunstances. |In such cases, there
was a need either to elimnate prejudice to a defendant in a
crimnal prosecution, where it was inpossible to do so by

i nposition of |esser sanctions . . .”); see also United States v.

Di abate, 90 F. Supp. 2d 140, 144 (D. Mass 2000), or where the
government has engaged in outrageous m sconduct that “violates
comonl y accepted norns of fundanmental fairness and is shocking to

the universal sense of justice.” ( United States v. Guzman, 282

F.3d 56, 59 (1st Cir. 2002) (citation omtted)). See United

States v. Houghton, 554 F.2d 1219, 1224-25 (1st GCr. 1977)

(refusing to dism ss indictnment because no evidence that delay in
producing Brady material was deliberate or that defendant was

prej udi ced by delay); United States v. Wrd, 806 F.2d 658, 665 (6th




Gr. 1986) (prosecutor’s inadvertent failure to disclose
potentially excul patory wtness statenents until tine of trial did
not constitute reversible error where defendants failed to all ege
prejudice as a result of prosecutor’s delayed disclosure); United

States v. Hemmer, 729 F.2d 10, 13-14 (1st Gr. 1984) (affirmng

deni al of defendant’s notion to di sm ss on grounds of prosecutori al
m sconduct and noting that prosecutor’s failure to tinely conply
with discovery order was caused by “negligence” not bad faith or

other willful msconduct); United States v. Previte, 648 F.2d 73,

85-86 (1st Cir. 1981) (affirmng denial of notion for new trial
based on Brady vi ol ati ons where court found “no evi dence what soever
to support appellant’s suggestion that the governnent engaged in a
del i berate policy of conceal nent.”).

1. Fi ndi ngs
A. The All eged Vi ol ati ons

This Court already has ruled that many of the itens on which
the defendants’ notion is based are not Brady material. For
exanple, at the August 30'" hearing, this Court ruled that
statenents Celona allegedly nade to agents regarding his belief
that information submtted in connection with a request for a
ruling by the Ethics Comm ssion was accurate were not materially
excul patory because the rel evant i ssue was whether the information
was conpl ete.

The defendants also conplain that the governnent failed to



di scl ose statenents all egedl y nade regardi ng Cel ona’s dealings with
CVS and BCBS but on Septenber 12, 2006, this Court ruled that such
statenents were not Brady material in this case. Nevertheless, the
Court stated that the defendants could seek to inpeach Cel ona on
the ground that he may have had an incentive to testify falsely
agai nst the defendants in order to receive nore |lenient treatnent
W th respect to any charges that he m ght face in connection with
the CVS and BCBS investigations.

Anot her category of itens cited by the defendants consists of
materials that the governnent, in fact, produced or proffered
either on its own or at the Court’s direction. Exanples include
t he unreadacted Cel ona 302 that the governnent tendered in August
as well as agents’ notes and Celona’ s grand jury testinony in the
CVS/ BCBS i nvesti gati ons which were provi ded on Sept ember 5'".2 The
def endants’ argument that they were prejudiced by the delay in
providing these materials is not persuasive for two reasons.

First, the defendants have failed to satisfy Brady's
materiality requirenment by show ng how any of these materials had
a “reasonable probability of affecting the outcone of the trial.”

Second, the defendants have failed to establish that

di scl osure was untinely or that they were prejudi ced by any del ay.

’The defendants also point to the fact that they were not
provided with agents’ notes of a “refresher” interview of Celona until
Sept enber 5, 2006. However, since the interview occurred the day
before, it is clear that there was no delay in disclosing it.
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~ _There is no particular tinme at which the governnment is
required to provide a defendant wth Brady material. The only
requirenent is that Brady material be provided far enough in
advance of trial to permt a defendant to make effective use of it.

See United States v. Allain, 671 F.2d 248, 255 (7th Gr. 1982). 1In

the words of the First Crcuit:

The critical inquiry is . . . whether the tardiness
prevent ed def ense counsel fromenploying the material to
good effect . . . and whether learning the information

altered the subsequent defense strategy .

United States v. Gsorio, 929 F.2d 753, 757 (1st GCr. 1991)

(citation omtted). Put another way, a delay in disclosures rises
to the level of a Brady violation warranting dismssal only if it

prej udi ces the defendant. See United States v. Devin, 918 F.2d

280, 290 (1st Cir. 1990) (In order to obtain relief on the ground
t hat di scl osure was del ayed, a defendant nust denonstrate that he
was prejudi ced by the del ay).

In addition, the governnent is not required to provide
information that already is known to the defendant and its failure

to do so cannot be deened prejudicial. See United States v. D

G ovanni, 544 F.2d 642, 645 (2d Cr. 1976) (“The governnent is not
required to make a witness’ statenent known to a defendant who is
on notice of the essential facts which would enable himto call the
wi tness and thus take advantage of any excul patory testinony he

m ght furnish.”) (internal citation omtted); United States v.

Prior, 546 F.2d 1254, 1259 (5th Cr. 1977) ("“nunerous cases have
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ruled that the governnment is not obliged under Brady to furnish a
defendant with information which he already has or, wth any
reasonabl e dili gence, he can obtain hinself.”) (citations omtted).

Here, there has been no show ng that the governnment failed to
provi de or tender any Brady material far enough in advance of trial
for the defendants to nmake effective use of it. |In fact, in cross
exam ning Celona, and in their closing argunents, defense counsel
made very effective use of sonme of the material that was produced
such as agents’ notes reflecting Celona s adm ssions that,
initially he Iied about his involvenent in the schene.

Nor has there been any show ng of prejudice. The def endants
assert that they were prejudiced by del ayed production of agents’
notes of the October 25, 2004, Celona interview but the statenents
attributed to Celona by those notes hardly seem excul patory.?
Moreover, it appears that those statenments were reflected in the

notes of Celona’ s counsel, and, even if they were not, they were

*The notes indicate that Cel ona nade the foll owi ng statenents:
That Urciuoli saw how active Cel ona was with seniors;
That it was Cel ona who asked Urciuoli for a job;

That Urciuoli said Celona could not get hired until he obtained
an et hi cs opinion; and

That Cel ona was supposed to be working for the Village at
El mhurst and Roger Wi ans.

However, as the governnment points out, these statenents are not

excul patory because they do not bear on whether the true nature of the
relationship between Cel ona and RWC was what it purported to be.
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provi ded far enough before trial to be useful.

B. The All eged Gover nnent M sconduct

The defendants claimthat 302's regarding agents’ interviews
of Edward Qui nlan and fornmer State Representative Vincent Mesolella
m srepresent what those two i ndividual s stated. More specifically,
the Qui nl an 302 quotes Qui nl an as sayi ng that he woul d be “shocked”
if RWMC was payi ng Cel ona as a consultant at the sane tine that it
was asking himto support its position on certain bills but the
def endants submtted an affidavit from Quinlan in which he states
t hat what he said was that he would be “shocked” if it were shown
t hat defendant Urciuoli had paid a bribe to Celona. Simlarly, the
Mesol el | a 302 quotes Mesol el |l a as saying that he did not recall any
conversations with Celona regarding a bill opposed by RWLC that
dealt with treatment of individuals with Al zheiner’s di sease, but
t he defendants assert that Mesolella flatly denied Celona s claim
t hat he asked Mesolella to “kill” the bill.

The governnent maintains that the 302's accurately reflect
what Quinlan and Mesolella said and that any perceived
di screpancies may be attributable to differing recollections. 1In
any event, the statements are not so materially different as to
support the conclusion that agents deliberately m srepresented or
mani pul ated the evi dence.

Nor can the defendants claimto have been prejudiced by any

di screpancies that may exist between the two sets of statenents.
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The statenents address matters that are of only margi nal rel evance.
Mor eover, the defendants knew Quinlan’s version of what he told
agents at least by August 23, 2006, when defense counsel
interviewed him They also knew Mesolella’ s version of what he
told agents by July 19, 2006, when they raised the issue at the
hearing on their notions to conpel. 1In fact, Mesolella was called
by the defendants as a witness partly for the purpose of stating
t hat he had no conversation with Cel ona about the Al zheinmer’s bill.
The governnent’s production of a conposite 302 summari zi ng t he
numerous agents’ interviews of Celona rather than 302's for each
individual interview is nore troubl esone because a conposite 302
may reflect only the nost recent statenent nmade on a subject and
m ght omt previous statenents that, arguably, may be inconsi stent
and, therefore, used to inpeach. In addition, conposite 302's
m ght prevent counsel fromattenpting to show how a statenent m ght
have been influenced by events occurring around the tinme that the
statenent was nmade. Accordingly, the practice of providi ng defense
counsel with conposite 302's of nunmerous interviews of a wtness
rat her than contenporaneous 302's of each interview is a perilous
one that the governnent would be well advised not to follow
However, in this case, there is no indication that, in
initially providing counsel wiwth only a conposite 302 of the Cel ona
interviews, the governnent deprived defense counsel of any

excul patory evidence. As already noted, any arguably excul patory
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statenments made by Celona during these interviews were either
provided to the defendants well before trial or would have been
known to the defendants before trial because they woul d have been
reflected in the notes taken by Celona’ s counsel.

CONCLUSI ON

In short, the defendants have not shown that the governnent
failed to provide any materially excul patory evidence or that they
were prejudiced by any such alleged failure. Nor have the
def endants presented any evidence supporting their accusations of
“egregi ous m sconduct” on the part of the prosecutors. Therefore,
the notion to dism ss the indictnent is deni ed.

I T 1S SO ORDERED

Ernest C. Torres, U S District Judge

Dat e:
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