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Richard A. Dion pled guilty to five counts of an indictnent
charging himwith distributing cocaine, (Cr. No. 99-32), and to
three counts of a separate indictnment charging him wth
racketeering and extortion. (Cr. 99-33-06.)

Because the quantity of cocai ne distributed was nore than 500
grans, the Federal Sentencing CGuidelines call for a sentence of 63-
78 nmont hs, see U.S. Sentencing Quidelines Manual (“USSG') 8§ 2D1.1
& 5A (1998), and 21 U.S.C. 8§ 841(b)(1)(B) mandates a sentence of at
| east five years in prison

At the time of sentencing, Doon noved for a downward
departure. He clained that federal agents engaged in sentence
factor manipulation by continuing to purchase cocaine from him
until he sold nmore than 500 granms in order to increase the
potential penalty, thereby exerting nore pressure on Dion to
provi de evi dence agai nst his co-defendants in the extortion case.

In a bench decision nmade on January 28, 2000, this Court

denied Dion’s notion for a downward departure and sentenced himto



63 nonths in prison. Because the issue raised is an inportant one
on which there is relatively little law, this Menorandum of that
deci sion i s being issued.

Facts

The racketeering indictnment charges that Dion was part of a
w de-rangi ng conspiracy to collect ganbling debts by extortionate
means. Specifically, it alleges that D on acted as an enforcer and
threatened at | east two people with physical harmif they failed to
make paynent. One of the victinse was Robert Atam an, who Dion
| earned was addicted to the prescription drug Vicodin. When
At am an becane fearful for his safety, he sought protection from
the FBI. Agents persuaded him to begin purchasing Vicodin and,
| ater, cocaine fromD on who was under investigation for his role
in the racketeering activity.

Over a period of several nonths, Atam an nade five cocaine
purchases from Dion. During that tinme, agents placed D on under
“l oose” surveillance in an effort to identify his supplier. That
effort was unsuccessful; and, after the fifth purchase, agents
stopped providing Ataman with the noney to make any further
pur chases.

Di scussi on

Sent enci ng Factor Mani pul ation -- The Legal Principle

The First Crcuit has recognized that the inposition of a

sentence that is |less than what, otherwi se, would be required by



the Sentencing CGuidelines or by a statutorily-prescribed m ninum
sentence may be perm ssible in cases where the governnent has

engaged in sentencing factor manipulation. See United States v.

Montoya, 62 F.3d 1, 3 (1t Cr. 1995).

Sentenci ng factor mani pul ati on occurs when government agents
have “inproperly” enlarged the scope or scale of the defendant’s
crinme. Montoya, 62 F.3d at 3. A defendant who seeks a downward
departure bears the burden of establishing that the governnent has
acted “inproperly” and for the purpose of artificially enhancing

the penalty. United States v. G bbens, 25 F.3d 28, 31 (1% Gr

1994). The defendant nust do nore than sinply show that, as a
result of the governnent’s participation, “the crinme was prol onged
beyond the first crimnal act, or exceeded in degree or kind what
t he defendant had done before.” Montoya, 62 F.3d at 4 (interna
quotations omtted). Rather, the defendant nust denonstrate that
t he governnent’s activities were “carried to such a degree that the
government’ s conduct nust be viewed as ‘ extraordi nary m sconduct.’”
Id. As the First Crcuit has said:

The standard is high because we are talking about a
reduction at sentencing, in the teeth of a statute or
gui del i ne approved by Congress, for a defendant who did
not raise or did not prevail upon an entrapnent defense
at trial. The standard is general because it is designed
for a vast range of circunstances and of i ncomensurabl e
vari abl es. The nost inportant of these, as we have
stressed, is likely to be the conduct of the governnent,
including the reasons why its agents enlarged or
prol onged the crimnal conduct in question.



In applying this standard, there is a very significant
di fference between a case in which the governnent sinply affords a
def endant an opportunity to commt a crime that he is predi sposed
to coomt and a case in which the governnent alters the nature or
the magni tude of the crime for the sole purpose of increasing the
penal ty. The first clearly is a permssible crinme fighting

techni que that courts repeatedly have upheld. See, e.qg., United

States v. Connell, 960 F.2d 191, 196 (1%t Cr. 1992)(stating, “[b]y

their nature, sting operations are designed to tenpt the crimnally
inclined”). The second is not.

In sone cases, the line between the two is a very fine one.
The determ nation of whether the |ine has been crossed is a matter
of degree, and it usually turns on the facts of the case.

CGenerally, the cases that raise concerns regardi ng sentenci ng
factor mani pul ation are those in which the sentence is subject to
bei ng i ncreased by the unilateral action of governnment agents and
t hose i n whi ch government agents require changes i n the agreed upon
course of action that alter the nature or magni tude of the offense.
This Court has dealt with cases raising each of these concerns.

I n one case, agents conducted a sting operation by setting up
what was portrayed as a drug stash house where quantities of
cocai ne and cash supposedly were Kkept. The defendants were
apprehended when they attenpted to rob the stash house and were

charged with a variety of drug and firearns offenses. Since the



guantity of cocaine that the defendants attenpted to possess was an
i nportant factor in cal cul ating the applicabl e gui deli ne range, the
fact that agents had the ability to unilaterally control the anount
of cocaine in the stash house was a source of great concernto this
Court. After careful consideration, this Court was satisfied that
agents did not artificially inflate the quantity in order to
unfairly mani pul ate the defendant’s sentence.

In another case, the defendant had agreed to purchase a
firearmfrom undercover agents for an agreed upon anmount of cash
However, at the tine of the agreed upon exchange, the agents,
knowi ng that the defendant also dealt drugs, demanded cocai ne as
part of the purchase price. |In order to consummate the deal, the
defendant reluctantly agreed, thereby subjecting hinself to a
thirty-year mandatory m ni num sentence for using a firearmduring
and inrelation to a drug trafficking offense. In that case, this
Court found the |ine had been crossed and di sm ssed that count of

the indictnment. See United States v. Carreiro, 14 F. Supp. 2d 196,

198 (D.R 1. 1998).

Il Application of the Principles

This case does not inplicate the concerns raised in either of
the aforenentioned cases. Dion clains that agents inproperly
mani pul ated his sentence by causing Atam an to conti nue purchasi ng
cocaine fromhimuntil the quantity exceeded five hundred grans,

and that it did so for the purpose of pressuring himto cooperate



in the extortion case. In this case, the |ine between proper and
i nproper government conduct is much nore definable and it is clear
that the |line has not been crossed.

Implicit in D on s argunent is the prem se that the governnent
isrequired totermnate a crimnal investigation or an undercover
operation once it has sufficient evidence to convict a defendant.

However, the governnment has no such obligation. See Mntoya, 62

F.3d at 3-4. I ndeed, such an obligation would in nany cases
prevent the governnent fromestablishing the true magnitude of the
defendant’s crimnal activity or from identifying all of the

participants. See Saccoccia v. United States, 69 F. Supp. 2d 297,

306 (D.R 1. 1999). Furthernore, it would run counter to the
Gui del i nes’ purpose of correlating the penalty for drug trafficking
with the quantity of drugs that a defendant sells which serves as
a surrogate neasure of the harminflicted on society. A defendant
who has access to and sells large quantities of drugs would be
insulated fromthe full consequences of his conduct sinply because
he is clever enough to conceal his supply and nakes the sales in
install ments over a period of time rather than in a few |arger
transacti ons.

Nor is this a case in which the governnent had the power to
unilaterally increase Dion’s sentence. Dion’s participation was
required in order for a sale to take place and he had the ability

to choose whet her or not he was going to nake the sal e and how nmuch



he was willing to sell.

Finally, this case does not present the risk that agents nmay
have inproperly altered the nature or magnitude of the crine that
Dion was inclined to conmt by pressuring himto accept materially
different terns dictated by the governnent at the el eventh hour.
On the contrary, the record shows that Dion freely and voluntarily
chose to continue selling cocaine to Atam an. In fact, the
intercepts of statenments nmade by Dion, hinself, indicate that he
had been selling cocaine to others and that he was planning to
start obtaining cocaine in kilogramquantities in order to increase
his profits.

Dion relies on a statenent that agents made to Atam an after
the fifth buy telling himthat they did not need himto nake any
nmore purchases because they “had enough.” That comment | ends
support to Dion’s contention that in funding Atam an’s contraband
buys, agents were notivated, at least in part, by a desire that
Dion’ s potential sentence be hi gh enough to i nduce hi mto cooperate
in the extortion case.

Nonet hel ess, such a notive, by itself, would not warrant
classifying the continued purchases as a formof sentencing factor
mani pul ati on. It is well-established that obtaining the
cooperation of a defendant in order to prosecute others for
suspected crines is an appropriate |law enforcenent technique, as

| ong as inproper nethods are not enployed. Cf. United States v.




Magana, 127 F.3d 1, 9 (1t Cr. 1997). The nmere desire to wait
until a defendant has beconme deeply enough involved in crimna
activity that he has a real incentive to cooperate does not convert
what otherwi se would be perm ssible governnental conduct into
i nperm ssi bl e conduct. For exanple, an arrest made with probable
cause i s not rendered invalid sinply because the officer making t he
arrest harbored a subjective desire that the arrestee be
pr osecut ed.

In short, ordinarily, the focus is on the propriety of the
governnment’s conduct. There may be cases in which the subjective
notives of agents is a consideration because a defendant is
unfairly targeted for different treatnment due to his race or sone

other invidiously discrimnatory reason. Wyte v. United States,

470 U.S. 598, 608 (1984); United States v. Gray, 74 F.3d 304, 313

(1t Cr. 1995). However, this is not one of those cases.

Also, in this case, the desire to induce Dion s cooperation
was only one of the agents’ notives. They also had other
legitimate reasons for making nmultiple purchases fromDi on and for
calling a halt to the purchases when they did. As already noted,
agents had anple grounds to believe that Dion was a drug deal er.
Consequently, they were justified in continuing to nmake purchases
fromhimfor the purpose of gathering evidence regarding the scope
of his drug trafficking activity and attenpting to learn the

identity of his supplier. The agents’ surveillance of D on



confirms that at least part of their notive was to discover who
Dion’ s supplier was.

Di on argues that if the governnent really wanted to | earn the
identity of his supplier, it <could have conducted tighter
surveillance and that it would not have stopped buying from him
before | earning who the supplier was. However, the governnent is
not required to conduct a state of the art investigation or to
exhaust all other possible neans of obtaining that information
That is especially true in a case, like this, where tighter
surveillance presented a risk that Ataman, a key witness in the
extortion case, would be exposed as a governnent i nformant.

Mor eover, agents had two good reasons for term nating the buys
fromDi on after the fifth purchase. First, the FBI was becom ng
concer ned about the cost of continued purchases, particularly since
little progress was being made in learning the identity of Dion's
supplier. In addition, the FBI had a need to “make M. Atam an
di sappear” because he was a critical witness in the extortion
i nvesti gati on.

Concl usi on

To summarize, the denial of Don's notion for a downward

departure is based on the absence of any indication that the

gover nnment engaged i n any outrageous or inproper conduct that



fairly could be described as sentencing factor nmanipul ati on.

Ernest C. Torres

Chief United States District Judge
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