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MVEMORANDUM AND ORDER

Ernest C. Torres, United States District Judge.

This case is before the Court for review of a Mgistrate Judge's
Fi ndi ngs and Recomrendati on i ssued pursuant to 28 U S.C. 8§ 636(b)(1)(B) (1988).
The Magi strate Judge reconmends reversal of a decision by the Secretary of Health
and Human Services (the "Secretary") denying Sandra Suranie's claim for
disability benefits under the Social Security Act, 42 U S.C. 8 405(g) (1988).
For reasons hereinafter stated, the Court rejects that reconmendation and affirns
the Secretary's deci sion.

PROCEDURAL HI STORY

This case began when the Social Security Administration denied
Suranie's initial application for disability insurance benefits and her
subsequent request for reconsideration. (Tr. at 47-60, 63-72). Suranie's claim
was t hen consi dered de novo by an adninistrative | awjudge ("ALJ") who found t hat
she was not disabled within the meaning of Title Il of the Social Security Act,
42 U.S. C. 88 401-433 (1988). (Tr. at 16-19). The ALJ's determi nation becane the
final decision of the Secretary when the Appeal s Council denied Surani e's request
for review. It is that decision that has been appealed to this Court.

EACTS

The record reveals that in February, 1987, Sandra Suranie was 48
years old and enployed as a utilization review nurse at Wonsocket Hospital
(Tr. at 30-31). Her job consisted of reviewing patients' charts and nedica
records, consulting with physicians and tel ephoning insurance conpanies to
substantiate the | evels of care provided by the hospital. (Tr. at 31). In her
testinmony before the ALJ, Suranie described her duties to include such tasks as
removi ng patients' charts fromthe racks in which they were stored and revi ewi ng

themeither while standing at a counter near the nurses' station or while sitting



in a roomutilized by nurses during their breaks. (Tr. at 31-32, 35). She
stated that her job was performed "nostly sit . . . nostly standi ng and wal ki ng"
and that the heaviest things she had to |lift or carry were stacks of charts
wei ghi ng "probably ten pounds and over." (Tr. at 31-32).

Prior to February 12, 1987, Surani e had a history of pain in her neck
and left armthat apparently resulted froman injury she sustained in 1981 while
reaching for a file. That injury was aggravated in 1985. (Tr. at 32, 98). An
EMG performed i n Cctober, 1985, reveal ed evi dence of m|d to noderate neuropathic
process affecting the C7 nerve roots. (Tr. at 98-99). However, Suranie
underwent physical therapy and was able to continue working. (Tr. at 33).

Suranie testified that she reinjured herself on February 12, 1987
and has been unable to work since that tine because of severe pain ranging from
her neck and shoul der down into her left armand thoracic area. (Tr. at 32-33).
She stated that the pain prevents her fromsitting or standing for nore than
twenty mnutes at a tinme and fromwal king nore than half of a block. She also
stated that she has difficulty lifting nore than ten pounds, bending and/or
reachi ng. As a result, she clains that she cannot perform her duties as a
utilization review nurse. (Tr. at 29-46).

An MRl performed i n Septenber, 1987, showed Suranie's cervical spine
to be within normal limts. (Tr. at 109). Furthernore, a neurol ogical
exam nation two weeks | ater reveal ed "no evidence of cervical radicul opathy or
of neuropathy of the | eft upper extremty.” (Tr. at 110). However, an arterial
study performed shortly thereafter showed abnornalities "consistent with thoracic
outl et syndronme of the I eft shoulder.” (Tr. at 121). Based on that finding and
Surani e's continued conplaints of pain, her treating physician, Dr. D Robbio
concl uded that Surani e "appears to have a chronic pain syndrome froma thoracic
outl et syndrone.” (Tr. at 136-37).

In his Physical Capacities Evaluation, Dr. D Robbio states that
Surani e can sit, stand and/or walk for three hours at a tine. On the other hand,
he al so states that she can sit for a total of only four hours and stand and wal k

for a total of only two hours during an ei ght hour day. Dr. Di Robbio concl uded



t hat Surani e was capabl e of repetitive fine mani pul ati ons usi ng both arnms as wel |
as occasi onal bending, clinbing and carrying objects weighing up to ten pounds.
He found no i npediments to squatting or to grasping, pushing or pulling with the
right arm However, he did express the opinion that Suranie was incapable of

grasping, pulling or pushing with her left arm (Tr. at 138).

ALJ' S FI NDI NGS

As al ready noted, the ALJ determ ned that Suranie was not entitled

to disability benefits. 1n so doing, he nade the follow ng findings:
3. The nedi cal evidence establishes that the cl ai mrant has
sone | eft shoulder and arm di sconfort due to thoracic
outlet syndrome, but . . . she does not have an

i mpai rment or conbination of inpairnents listed in, or
medically equal to one listed in Appendix 1, Subpart P
Regul ations No. 4.

4, The severity of pain and the degree of resulting
impairment alleged by the claimant are greatly
exaggerated, and her testinmony is not credible.

5. Not withstandi ng sone | eft shoul der and armdi sconfort,
the claimant has retained the residual functiona
capacity to lift and carry up to 10 pounds, to sit for
4 hours and stand and wal k for two hours each during an
ei ght hour work day, but she is unable to use her left
hand for operation of controls, grasping or reachi ng and
she is occasionally able to bend, squat, craw and
clinb.

6. The claimant's past relevant work as a utilization
review nurse did not require the performance of work-
related activities precluded by the above limtations
(20 CFR 404. 1565).

(Tr. at 18-19).
In explaining the basis for those findings, the ALJ stated:

The severity of pain and the extent of incapacity the
claimant alleges is markedly exaggerated and her
testinmony is entirely unreliable. A nore reasonabl e
assessment of the claimant's capabilities and
[imtations was subnmitted by the treating physician Dr.
Di Robbio with his nost recent report. The clai mant was
considered able to sit during four hours of an eight
hour work day and stand and wal k for two hours each.
She is considered able to lift up to 10 pounds but to be
impaired in use of her left hand for grasping and
operation of armcontrols. Reaching was al so said to be
inmpaired (Exhibit 20). This is the greatest degree of
i mpai rment whi ch coul d reasonably be expected to result
froma |left shoul der disorder which is the claimnt's
only nedically deterninable inmpairnent. . . . The



claimant's responsibility was to review patient's
records to ensure that patients required a hospital
| evel of care. Shetestified that this job required her
to walk to different |ocations in the hospital and to
sit while reviewing records. The only articles lifted
were files of patients (sic) records. Fromthe point of
vi ew of residual functional capacity, this was an ideal
job for the claimant, and the Administrative Law Judge
believes that the claimant could have continued
perform ng this job, notw thstandi ng sone | eft shoul der

and arm disconfort. Then, too, the secondary gain
i nvolved in the pending worker's conpensation case is
all too obvious. Therefore, it is found that the

cl ai mant has not been unable to engage in substanti al
gai nful activity, and she is not entitled to Disability
I nsurance Benefits.

(Tr. at 18).

STANDARD CF REVI EW

Section 636(b) (1) requires the Court to nake a de novo determination

with respect to those portions of a Magistrate Judge's report and findings to
whi ch objection is nade. In reviewing the Secretary's decision to deny the
plaintiff benefits, the issue the Court nust consider is whether that decision
is supported by "substantial evidence." 42 U S.C. § 405(g) (1988); Richardson
v. Perales, 402 U S. 389, 401 (1971); Rodriquez v. Secretary of Health and Hunman

Services, 647 F.2d 218, 222 (1st Cr. 1981). "Substantial evidence is nore than
a mere scintilla. 1t means such rel evant evidence as a reasonable nmind m ght
accept as adequate to support a conclusion." Consolidated Edison Co. v. NLRB,

305 U.S. 197, 229 (1938).

In making its assessment, the Court |ooks to the Social Security
Admi ni stration's regul ati ons defining disability. 1t nust also bear in nindthat
determi nations regarding factual issues and the credibility of w tnesses are
entrusted to the Secretary whose findings should be accorded great deference.

Frustaglia v. Secretary of Health and Human Services, 829 F.2d 192, 195 (1st Gr.

1987); Rodriguez, 647 F.2d at 222. However, the Court has the responsibility to
scrutinize the record as a whole and judge whether it reasonably supports the

Secretary's decision. Rodrigquez, 647 F.2d at 222.

DI SCUSSI ON



The regul ations establish a five part test for determ ning whether
an individual is disabled. 20 C.F.R § 404.1520 (1985). The portion of the test
that is at issue in this case is whether the clainmant is capable of performng
work that she has done in the past. 20 C.F.R § 404.1520(e). |In order to be
consi dered di sabl ed, the clai mant nust bear the burden of establishing that she

is unable to perform such work. Goodernote v. Secretary of Health and Hunman

Services, 690 F.2d 5, 7 (1st Cr. 1982).

Surani e bases her appeal from the Secretary's decision on two
grounds. First, she contends that the ALJ erred in discounting her subjective
conpl aints of pain. Second, she argues that the ALJ's own findings denonstrate

that she was unable to performher prior job.*!

A. Conplaints of Pain

The significance of a claimant's statenents with respect to pain or
ot her subjective synptons in determning whether that claimant is disabled is
governed by 42 U S.C. 8§ 423(d)(5)(A) (1988). That section says:

An individual's statement as to pain or other synptons
shal | not al one be concl usive evidence of disability as
defined in this section; there nmust be nmedi cal signs and
findings, established by nedically acceptable clinica
or laboratory diagnostic techniques, which show the
exi stence of a nedical inmpairnent that results from
anat om cal , physi ol ogi cal , or psychol ogi ca
abnormalities which could reasonably be expected to
produce the pain or other synptons alleged and which,
when considered with all evidence required to be
furni shed under this paragraph (including statenents of
the individual or his physician as to the intensity and
persi stence of such pain or other synptons which nay
reasonably be accepted as consistent with the nedical
signs and findings), would | ead to a concl usi on that the
i ndividual is under a disability.

42 U.S.C. § 423(d)(5)(A) (1988).

As the First Circuit observed in Avery v. Secretary of Health and

Human Services, once "a clinically determ nable medical inpairment that can

reasonably be expected to produce the pain alleged" is established, "other

! Since this is a de novo review, the Court will address

both of plaintiff's argunments even though the Magi strate found no
need to consider the second one.



evi dence i ncluding statenments of the claimant or his doctor, consistent with the
medi cal findings, shall be part of the calculus.” 797 F.2d 19, 21 (1st Cir.
1986) .

Avery nmkes it clear that a claimant's subjective conplaints
regarding limtation of function because of pain rmust be considered even though
t he degree of pain cannot be corroborated by objective nedical findings and t hat,

in such cases, the adjudicator nust seek detailed information bearing on the

presence or absence of such pain. 1d. at 22-23. However, under the statute, the
claimant's conplaints are not conclusive. Thus, Avery recognizes that the

conpl aints nust be both credible and consistent with the nedical evidence.

[S]o long as statenments of a claimant or his doctor are
not inconsistent with the objective findings, they
could, if found credible by the adjudicator, permt a
find of disability where the medical findings alone
woul d not .

Avery, 797 F.2d at 21 (enphasis added).

In this case, the ALJ adequately sought and considered detailed
i nformati on regarding Suranie's conplaints of painandits effects on her ability
to function. Suranie's testinony, both in the presentation of her case and in

response to specific inquiries by the ALJ, included a detail ed description of the

nature, intensity and duration of the pain and precisely how it limted her
activities. |In addition, she testified about the efforts nade to alleviate her
pai n t hrough the use of medication. (Tr. at 34). In discounting those

conplaints, the ALJ relied partly on the Physical Capacities Evaluation subnitted
by Dr. D Robbio and partly on his observations of the plaintiff while she
testified. Thus, he cited marked differences between Dr. Di Robbi 0o's assessnent
of the claimant's Iimtations and the claimant's own statenents. He al so noted
that during the course of the hearing, the claimnt alternated standing and
sitting "with no outward sign of any distress.™ (Tr. at 17). Finally, he
concluded that Suranie's conplaints were not consistent with the nmnedical
di agnosi s of thoracic outlet syndrone made by Dr. Di Robbio. (Tr. at 18).

Such judgnents are quintessential questions of fact to be resol ved

by the ALJ who hears the evidence first hand and is in a far better position to



make such determ nations than a revi ewi ng Court presented with nothing nore than
a cold record. Consequently, the ALJ's factual findings nust be accepted if
supported by substantial evidence. 42 U S.C. 8§ 405(g) (1988). In naking those
findings, "the ALJ is entitled to consider 'the consistency and inherent
probability of the testinony' [and] where there are inconsistencies in the

record, the ALJ may discount subjective conplaints of pain.” Frustaglia v.

Secretary of Health and Human Services, 829 F.2d 192, 194 n.1 (1st Cir. 1987)

(citations onmitted). |In addition, the ALJ is entitled to take into account his
observations of the claimant's deneanor while testifying. That is precisely what

the ALJ did in this case.

B. Ability to PerformPrior Wrk

Sur ani e al so contends that the ALJ's findings regardi ng her physica
limtations are inconsistent wth his conclusion that she was capable
of performing her prior job as a utilization review nurse. The gist of that
argurment is that, in her disability report, the plaintiff described her job as
autilization reviewnurse to include using a conputer, standing, or wal king for
an estimated si x hours per day, and carrying files that she testified could weigh
nmore than ten pounds. (Tr. at 85-86, 31, 32-35).

The Court finds that argunent unpersuasive for several reasons.
First, the burden is on the clainant to denonstrate an inability to perform her

former type of work. Dudley v. Secretary of Health and Human Services, 816 F.2d

792, 795 (1st Cir. 1987). That burden is not nmet by showi ng that the clainant
is unable to performevery task associated with the job in precisely the sane
manner that she perforned them before the alleged injury. In this case, the
evi dence reveals nothing inherent in the duties of a utilization review nurse
that requires sitting for nore than four hours or standing or wal king for nore
than two hours each during an eight hour work day. No reason was offered why
Suranie could not review files while sitting down rather than while standi ng at
the nurses' station. Nor is there any evidence as to how often she is called

upon to Iift stacks of charts weighing nore than ten pounds or any expl anation



why fewer of themcould not be lifted at one tinme. Finally, there is nothing to
indicate that her ability to use a conputer has been inpaired. On the contrary,
Dr. Di Robbio's evaluation states that she is capable of fine manipulation with
both armns.

Mor eover, contrary to Suranie's contention, there is nothing in the
ALJ' s decision indicating that he viewed Surani e's rough estinmates regarding the
anount of time she spent wal king and standing or the weight of the stacks of
files she sonmetinmes lifted as definitively establishing mnimmaqualifications
for the performance of her job. Rather, he considered the overall nature of her
responsibilities as a utilization reviewnurse and concl uded t hat she was capabl e
of perform ng the kinds of tasks necessary to discharge them That concl usion
is supported by Dr. Di Robbio's opinion that Suranie was capable of sitting
st andi ng, and/or wal king for up to three hours at one tinme as well as occasi ona
lifting and carrying of objects weighing up to ten pounds; occasional bending,
crawl i ng and clinbing; frequent squatting and fine manipulation with both arms.

(Tr. at 138).

CONCLUSI ON
In sum the Court concludes that the ALJ's findings regarding the
degree of pain experienced by Surani e are supported by substantial evidence. Nor
does the Court perceive any i nconsi stency between the ALJ's findings with respect
to Suranie's physical capabilities and his conclusion that she was able to
performthe duties of a utilization review nurse. Therefore, the Court rejects
the Magi strate Judge's Findings and Recormendation and affirnms the Secretary's

deci si on.

IT IS SO ORDERED

Ernest C. Torres
United States District Judge

Dat e:




