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VEMORANDUM AND ORDER

Char | ene Capal bo brought this action pursuant to the
Enpl oyee Retirenment Incone Security Act of 1974 (“ERI SA’) 29
U.S.C 88 1001 et seq. She clains that the defendant Life
| nsurance Conpany of North Anerica (“LINA") inproperly
denied her claimfor long-termdisability benefits. LINA has
nmoved for summary judgnent pursuant to Fed. R Gv. P. 56(c)
on the ground that this Court |acks subject matter
jurisdiction because Capal bo failed to exhaust her
adm nistrative renedies prior to filing suit.

The issue presented is whether suit was commenced
before expiration of the tinme wthin which LINA was required
to act on Capal bo’s claim Because this Court answers that

guestion in the affirmative, LINA's notion for summary



judgnment is granted and the case is dism ssed wthout

prej udi ce.

Backgr ound

The Pl an

Westerly Hospital has an enpl oyee wel fare benefit plan
(the “Plan”) that includes disability benefits provided by a
group long-termdisability insurance policy issued by LINA
The Hospital is the Plan Adm nistrator and, under the terns
of the Plan, it “may term nate, suspend, w thdraw or anend
the Plan, in whole or in part, at any tinme, subject to the
applicabl e provisions of the Policy.” Plan at 26-27
(enmphasi s added).

The Pl an provides that when the insurer denies a claim
for disability benefits, the enployee may appeal by asking
the insurer to review the matter. If the insurer fails to
act within 60 days, the appeal is deened to have been
denied. 1d. at 28. If the insurer needs nore tinme to nake a
decision, it nmust so notify the claimant in witing, and the
enpl oyee shoul d receive such notification before the end of
the initial review period. 1d. at 30-3L1.

An enpl oyee may not bring suit for failure to pay a
cl ai munl ess the enpl oyee has appeal ed and t he appeal has

been denied. In 2002, the Departnent of Labor pronul gated a



regul ati on reduci ng the 60-day review period to 45 days,
applicable to all clains filed on or after January 1, 2002.

29 C.F.R § 2560.503-1(i)(3).

The d aim

I n August 2001, the Hospital hired Capal bo as a full-
time nurse and her disability insurance coverage began on
Septenber 1, 2002.

On February 23, 2003, Capal bo becane disabl ed and the
followng May she filed a claimfor disability benefits. On
Novenber 14, 2003, her clai mwas denied by LINA on the
ground that her disability resulted froma pre-existing
condition and, therefore, was excluded from coverage.

LINA s denial letter informed Capal bo of her right to
appeal the decision, and stated that, if she did appeal,
“Normal ly, we will notify you of the final decision no |ater
than 30 days after your request is received. Although
speci al circunstances nay delay a decision, we will notify
you of the final decision no later than 90 days after your

request is received.”

The Appeal

On March 22, 2004, Capal bo’'s attorney wrote to LINA

requesting a review of the denial. The exact date on which



LI NA recei ved that request is disputed. Capal bo contends
that LINA received it on March 23, but LINA clains that it
was received on March 26. In any event, on March 29, 2004,
LINA sent a witten confirmation that it had received the
appeal request. The confirmation stated:
“On March 26, 2004, we have received [the request
for review]...Under normal circunstances, you wll
be notified of the status or decision within 30
days from the date that the appeal is received
The Appeals C ainms Exam ner there will contact you
if they need additional information from you. |If
additional time is needed, they will notify you of
the reason for the delay.”

On April 26, 2004, LINA had not yet acted on Capal bo’s

appeal and Capal bo brought this action.

Summary Judgnent St andard

Pursuant to Fed. R G v. P. 56(c), sunmary judgnent is
warrant ed when “the pl eadi ngs, depositions, answers to
interrogatories, and adm ssions on file, together with the
affidavits, if any, show that there is no genui ne issue as
to any material fact and that the noving party is entitled
to a judgnent as a matter of law.” In determ ning whether a
genui ne issue of material fact is present, the Court views
the evidence in the |ight nost favorable to the nonnovant,

accepting all reasonable inferences in that party's favor.



Conti nental Casualty Co. v. Canadian Universal Ins. Co., 924

F.2d 370, 373 (1%t Gir. 1990).

Where summary judgnment is granted on the ground that a
plaintiff has failed to exhaust her adm nistrative renedies,
t he conpl ai nt shoul d be dism ssed w thout prejudice.

Donnelly v. Yellow Freight Sys., Inc., 874 F.2d 402, 410 n.

11 (7'" Cir. 1989). See also Rivera-Diaz v. Anerican

Airlines, Inc., 2000 W. 1022888 **1 (1%t Cir. Jul.25, 2000);

Ravencraft v. UNUM Life Ins. Co., 212 F.3d 341, 344 (6'"

Cr. 2000) (citing Makar v. Health Care Corp. of Md-

Atlantic, 872 F.2d 80, 83 (4'" Cir. 1989) (dism ssal wthout
prejudice is appropriate to allow the claimant the

opportunity to pursue adm nistrative renedies)).

Anal ysi s
LI NA argues that Capal bo failed to exhaust her
adm ni strative renedi es because she brought suit before the
45-day period for review ng her appeal expired. Capal bo
argues that LINA's letter shortened the review period to 30
days and, in any event, it would have been futile to wait

until the 45-day period expired.



| . The Exhausti on Requirenent

Al though ERI SA itself does not contain an exhaustion
requirenent, the First GCrcuit has held that a beneficiary
under an ERI SA pl an nust exhaust the adm nistrative renedies

provi ded by the plan before filing suit. Drinkwater v.

Metropolitan Life Ins. Co., 846 F.2d 821, 825 (1%t Cir.

1988). See also Corsini v. United Healthcare Corp., 965

F. Supp. 265, 268 (D.R . 1997).

Here, Capal bo argues that LINA's March 29 letter
acknow edgi ng recei pt of her appeal anended the review
period from 45 days to 30 days. Specifically, she relies on
the statenment: “Under normal circunstances, you will be
notified of the status or decision within 30 days fromthe
date that the appeal is received.” Capal bo’s argunent is
unper suasi ve for two reasons.

First, LINA s |etter cannot be construed as a Pl an
anendnent because it does not satisfy the Plan's
requi renents with respect to anmendnents. As stated in

Bellino v. Schlunberger Technologies, Inc., 944 F.2d 26, 33

(1t Cr. 1991), an ERI SA plan anmendment “nust be made in a
manner prescribed by the Plan.” Informal statenments cannot

alter the witten provisions of an ERI SA plan. Palm sano v.

Allina Health Systens, Inc., 190 F.3d 881, 885, (8!

Gir.1999).



Second, LINA's letter does not express a clear intent
to change the terns of the Plan, as is required to effect an

amendnent. Biggers v. Wttek Industries, Inc., 4 F.3d 291,

296 (4'" Cir. 1993). The letter nerely states that “[u]nder

normal circunstances, you will be notified of the status or

decision within 30 days fromthe date that the appeal is
received.” (enphasis added) This sentence does not purport
to alter the terms of the Plan to require a decision within
30 days. Indeed, the letter goes on to state: “If additional
tinme is needed, they will notify you of the reason for the
del ay.”

Consequently, LINA had 45 days to act on Capal bo’' s
appeal . Though the parties dispute the date LINA received
Capal bo’ s appeal request letter, even counting fromthe date
urged by Capal bo, LINA would have had until May 7, 2004 to
make a decision. Since Capal bo brought this action on Apri
26, 2004, the exhaustion of renedies requirenment was not

sati sfi ed.

1. Exenption for the Exhaustion Requirenent
Capal bo argues that she was not required to exhaust her
adm ni strative renedi es because doing so woul d have been

futile. She relies on Corsini, where this Court said:



“The | aw does not require parties to engage
i n nmeani ngl ess acts or to needl essly squander
resources as a prerequisite to commencing
l[itigation. . . . Consequently, an ERI SA pl an
subscri ber need not exhaust the plan’s
adm ni strative renmedi es when such action would be
futile.” 965 F. Supp. at 269 (internal citations
omtted).

However, Capal bo overl ooks the fact that the futility

exception applies only where there is “a ‘clear and
positive showing of virtual certainty that resort to

adm ni strative renmedies would result in denial of the
claim” Id. (citing Makar, 872 F.2d at 83.) Here, Capal bo
has failed to establish with any certainty that LINA was
certain to reject her appeal. Although it took nearly six
months for LINA to deny Capal bo’s claim LINA nmade 17
requests for information fromthe plaintiff and her health
care providers during that period, thereby suggesting that
it was not unalterably predisposed to deny the claim Absent
a convincing showing of futility, permtting suit to be
brought before the tinme for review ng denial of an ERI SA
cl ai m has expired woul d create an exception that swall ows

the rule. Since Capal bo has not nade such a show ng, she is

not exenpt fromthe exhaustion requirenent.



Concl usi on

For all of the foregoing reasons, the defendant’s
Motion for Sunmary Judgnent is granted and the plaintiff’s
claimis dismssed without prejudice to bringing suit once

her admi ni strative renedi es have been exhaust ed.

T 1S SO ORDERED

Ernest C. Torres, Chief Judge
Date: April , 2005



