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| nt r oducti on

The Rhode Island affiliate of the American Cvil Liberties
Union (“the ACLU); Steven Brown, its executive director; and the

Greater Providence Chanber of Conmmerce (“the Chanber”), as



| ntervenor, (collectively, “the plaintiffs”), seek declaratory and
injunctive relief regarding portions of Rhode Island s “Canpaign
Contri butions and Expenditures Reporting Act” (R 1. Gen. Laws 88
17-25-1, et seq.) that the plaintiffs claimviolate their rights
under the First Amendnent to the United States Constitution. The
chal l enged provisions restrict, and require disclosure of,
contributions and expenditures nmade to influence the public’s vote
on ball ot questions.

The parties have submtted the case for a decision on the
merits based upon what they agree are the relevant facts and upon
t he nenoranda of law that they have submitted.! For the reasons
hereinafter stated, the requested relief is granted, in part, and

denied, in part.

'Because rulings on the issues raised by the plaintiffs could have
ram fications extending far beyond this case, particularly with respect
to the contribution reporting requirenents, the Court invited any
interested parties (specifically including various nedia outlets) to
subnit amicus curiae briefs. The only organizations accepting that
invitation were the Rhode Island Foundation, the United Way of Rhode
I sl and, the University of Rhode |Island, and Cormon Cause of Rhode I sl and.
The Rhode Island Attorney Ceneral also subnitted an amicus curiae brief
after being notified by the Court that the constitutionality of a Rhode
I sl and statute was being chal |l enged.
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Backgr ound Facts

The subm ssions of the parties indicate that the foll ow ng
facts are undi sput ed.

Both the ACLU and t he Chanber are not-for-profit corporations
conposed of nunerous individual and corporate nenbers. They
sonetinmes engage in public advocacy efforts on a w de range of
issues that may include pressing for the passage or defeat of
ball ot questions put to the Rhode Island electorate. I n
furtherance of these efforts, the ACLU and the Chanber often nmake
di rect expendi t ures, as well as contributions to other
organi zations or coalitions, in support of or opposition to ball ot
gquestions presented to the voters.

Most of the ACLU s funding is derived from its national
unbrell a organi zation (the Anerican G vil Liberties Union) and from
sales of advertising in the program distributed at its annual
di nner. Both nenbers and non-nenbers are solicited to purchase
such ads by a variety of neans, including a newsletter that
describes, inter alia, the organization’s efforts in supporting or
opposi ng proposed ball ot questions.

The Chanber derives its funding primarily fromnenbership dues
but, sonetines, it solicits bothits nmenbers and the general public
for additional funds to be used in advocating for or against ball ot
guesti ons.

In Novenber of this year, Rhode Islanders will be asked to



vote on a proposal to restore voting rights to felons imredi ately
upon their release fromprison. The ACLU supports this proposa

and states that it wishes to work with a coalition of non-profit
organi zations to secure its passage. Mre specifically, the ACLU
wants to contribute $1,500.00 to the coalition in order to support
its efforts, but it has withheld the funds for fear of violating
the chall enged provisions of the Act. The ACLU states that, for
the sane reason, other organizations also have refrained from
provi ding nore than $10, 000 in funding.

Al t hough the Chanber has not identified any specific ball ot
question that it wants to support or oppose, it has expressed a
desire to continue its past practice of soliciting contributions to
be used in supporting or opposing ballot questions in which its

menbers may be interested.

Statutory Overvi ew

The Rhode Island Canpaign Contributions and Expenditures
Reporting Act (R1I. Gen. Laws 88 17-25-1, et seq.) (“the Act”)
restricts and requires reporting of contributions and expenditures
made to support or oppose the election of political candi dates
and/ or the approval of ballot questions. See R1. Gen. Laws 88 17-
25-2, -3, -7, -10, -10.1, -11, -15. The challenges in this case

are directed only at the provisions relating to ballot questions.

Wth respect to ballot questions, the Act provides that



contributions may be received only by political action commttees

(“PACs”), seeid. at 8§ 17-25-10(a), which, inturn, arerequiredto
report them periodically, to the Board of El ections (“the Board”),
see id. at 88§ 17-25-7(a), -11(a)-(d), -15(c). Since all reports
filed under the Act are public records, see id. at 8§ 17-25-5(a)(4),
the requirement that all contributions be funneled through PACs
enables voters to identify the sources of funds contributed to
support or oppose a particular ballot neasure. The Act al so

provi des that expenditures with respect to ballot nmeasures may be

made only by PACs or “persons”? who do not act “in concert” wth
others. See id. at 8§ 17-25-10(a)(3), (b). 1In either event, such
expendi tures nust be reported to the Board, although in different
ways, dependi ng on whether the expenditure is made by a PAC or a

“person.” Conpare id. at § 17-25-11(a)-(d) (PACs), with id. at §

17-25-10(b) (persons “not acting in concert”).
I n addi tion to t he gener al prohi bition agai nst

contributions not nmade to or by PACs, the Act specifically

prohi bits corporations and other entities besides PACs from nmaki ng
contributions, see id. at 8§ 17-25-10.1(h), (j), and it establishes
dollar limts on the contributions that nay be nade by PACs and

ot her persons eligible to make contributions, see id. at § 17-25-

2The Act broadly defines “person” to nmean “an individual,
part nership, commi ttee, associ ati on, corporati on, and any ot her
organi zation,” R 1. Gen. Laws 8 17-25-3(8), but inplicitly excludes PACs
fromthis definition, see, e.qg., id. at § 17-25-10.1(a)(2) (“a person or
[PAC] . . . may contribute . ").
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10. 1(a).

In this case, the plaintiffs challenge:

1. the provision in subsection 10(b) that exenpts only
persons “not acting in concert with any other person or
group” fromthe prohibition agai nst expenditures by any
person or entity other than a PAC,

2. the provisions in subsections 10.1(h) and (j) that
prohi bit corporations and any ot her entities besides PACs
from making contributions wth respect to ballot
guestions;® and

3. the provisions in subsection 10.1(a) that establish
dollar limts on the contributions that nay be nade with
respect to ballot questions by PACs and other persons
permtted to make such contributions.*

The plaintiffs argue that these provisions violate their

rights under the First Amendnent to the United States Constitution,

which is made binding on the States by the Fourteenth Amendnent.

5In Vote Choice, Inc. v. DiStefano, 814 F. Supp. 195, 198 (D.R I
1993) ("Vote Choice I1"), aff’'d, 4 F.3d 26 (1t Cir. 1993), Judge
Pettine permanently enjoi ned enforcenent of that portion of subsection
10.1(j) “that prohibits corporations from nmaki ng any i ndependent
expendi tures with respect to ballot questions.” (enphasis in
original). By “independent expenditures,” Judge Pettine was referring
to expenditures nmade fromthe corporation’s own funds. See id.

‘“The Act does not limt the dollar anpbunts that may be expended
by those pernmitted to make expenditures.
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Anal ysi s
The Anal ytical Framework

A Severability

I n det er m ni ng whet her a chal | enged provi si on IS
unconstitutional, this Court “must view it in the context of the

whol e statutory schene.” Vote Choice, Inc. v. DiStefano, 4 F. 3d

26, 33 (1st Cr. 1993) (citing Storer v. Brown, 415 U S. 724, 737,

94 S. Ct. 1274, 39 L. Ed. 2d 714 (1974); Wllians v. Rhodes, 393

US 23, 34, 89S . 5 21 L. Ed. 2d 24 (1968)). |If a provision
is unconstitutional, a determ nation, then, nust be nmade as to
whet her that provision can be severed and the rest of the statute

may be enforced. Cf. Driver v. D Stefano, 914 F. Supp. 797, 801-02

(D.R 1. 1996).
Wet her a statutory provision is severable is a matter of

state law. R1. Med. Soc’'y v. Witehouse, 239 F.3d 104, 106 (1°

Cr. 2001) (citing Leavitt v. Jane L., 518 U S 137, 139, 116 S.

Ct. 2068, 135 L. Ed. 2d 443 (1996) (per curiam). “Under Rhode
Island law, ‘a court may hold a portion of a statute
unconstitutional and uphold the rest when the unconstitutiona
portion is not indispensable to the rest of the statute and can be
severed w thout destroying |egislative purpose and intent.’” 1d.

(quoting Landrigan v. MElroy, 457 A 2d 1056, 1061 (R 1. 1983)).

A statutory provision is severabl e when the remai ni ng provi si ons of

the statute are sufficiently coherent to be enforceable and it



appears that, “at the tine the statute was enacted, the |l egislature
woul d have passed it absent the constitutionally objectionable
provision.” 1d. at 106-07 (quoting Landrigan, 457 A 2d at 1061)

(additional citations onmtted); see also United States v. G gshy,

85 F. Supp. 2d 100, 108-09 (D.R 1. 2000) (citations omtted).
Severability clauses are probative of legislative intent but not

necessarily concl usive. Wi t ehouse, 239 F.3d at 106 (citations

omtted).
The Act contains both a general severability clause, see R |

Gen. Laws 8§ 17-25-17(a), and a clause stating that the application
of any provision to ballot question referenda is severable fromthe
application of that provision to candidate el ections, see id. at 8§
17-25-17(b). These cl auses strongly suggest a legislative intent
that, if any of the challenged provisions are invalidated, the
remai ni ng provi sions should be enforced.

B. The Level of Scrutiny

1. Core v. Non-Core Rights

It is well established that regulation of political activity
is subject to strict scrutiny if the regul ati on burdens core First

Amendnent rights. See, e.g., Austin v. Mch. State Chanber of

Commerce, 494 U.S. 652, 657, 110 S. C. 1391, 1396, 108 L. Ed. 2d

652, 662-63 (1990) (citations omtted); see, e.g., FEC v. Mass.

Citizens for Life, Inc., 479 U S. 238, 251-52, 107 S. C&. 616, 624,

93 L. EdJ. 2d 539, 552 (1986) (“MCFL”) (Brennan, J., for the



plurality) (citations omtted); see, e.qg., First Nat'l Bank of

Boston v. Bellotti, 435 U. S. 765, 786, 98 S. . 1407, 1421, 55 L.

Ed. 2d 707, 724 (1978) (citations omtted). |In order to justify
such a regulation under the strict scrutiny test, a state nust
denonstrate: (1) the existence of a conpelling governnenta
interest, (2) that the chall enged provisionis necessary to advance
that interest, and (3) that the provision is narrowWy tailored to
do so. See Austin, 494 U S. at 657, 110 S. C. at 1396, 108 L. Ed.

2d at 662-63 (citations omtted); see Citizens Against Rent

Control/Coal. for Fair Hous. v. Berkeley, 454 U. S. 290, 298-300,

102 S. C. 434, 438-39, 70 L. Ed. 2d 492, 500-01 (1981). A
provision is considered to be narrowly tailored if it burdens only
that anount of speech necessary to serve the conpelling

governnmental interest. See Bellotti, 435 U.S. at 792-95, 98 S. .

at 1424-26, 55 L. Ed. 2d at 728-30.
On the other hand, if the statute burdens only non-core

rights, a lesser level of scrutiny is enployed. FEC v. Beaunont,

539 U. S. 146, 161-62, 123 S. C. 2200, 2210-11, 156 L. Ed. 2d 179,
193-94 (2003) (citations omtted); see Buckley v. Valeo, 424 U S.
1, 44-45, 96 S. Ct. 612, 647, 46 L. Ed. 2d 659, 702 (1976) (per
curianm (distinguishing between the “exacting scrutiny” applicable
to core First Amendnent rights and the |esser level of scrutiny
applicable to non-core rights). Wiile the precise difference

between strict scrutiny and this |lesser |level of scrutiny is not



entirely clear, the relevant inquiry under this |esser |evel of
scrutiny is whether the challenged provision is “closely drawn to
match a sufficiently inportant [governnent] interest.” Beaunont,
539 U.S. at 162, 123 S. . at 2210, 156 L. Ed. 2d at 194 (citing
Ni xon v. Shrink Mb. Gov't PAC, 528 U. S. 377, 387-88, 120 S. ¢

897, 145 L. Ed. 2d 886 (2000); Buckley, 424 U.S. at 44-45, 96 S
Ct. 612, 46 L. Ed. 2d 659; Austin, 494 U S at 657, 110 S. C
1391, 108 L. Ed. 2d 652) (internal quotation marks omtted). Thus,
under this test, the chall enged provision nmay pass constitutional
muster even if it is not the absolutely least restrictive
alternative available to further the State’s interest. See id.

2. The Magni tude of the Burden

The role that the extent to which First Amendnent rights are
bur dened plays i n determ ning the applicable | evel of scrutiny also

i's uncl ear. Conmpare Beaunpnt, 539 U S. at 161-62, 123 S. C. at

2210-11, 156 L. Ed. 2d at 193-94 (citations omtted), wth Burdick

v. Takushi, 504 U. S. 428, 434, 112 S. C. 2059, 2063, 119 L. Ed. 2d
245, 253-54 (1992) (citations omtted).

In Burdick, the Supreme Court upheld a ban on wite-in
candi dates and indicated that the | evel of scrutiny depends on the
magni tude of the burden inposed:

the rigorousness of our inquiry into the propriety of a

state election |aw depends upon the extent to which a

chal l enged regulation burdens First and Fourteenth

Amendnent rights . . . when those rights are subjected to

“severe” restrictions, the regulation nust be “narrowy
drawn to advance a state interest of conpelling
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inportance” . . . [bJut when a state election |aw
provi sion inmposes only “reasonable, nondiscrimnatory
restrictions” upon the First and Fourteenth Anmendnent
rights of voters, “the State's inportant regulatory
interests are generally sufficient to justify the
restrictions.

504 U.S. at 434, 112 S. C. at 2063, 119 L. Ed. 2d at 253-54

(quoting Nornman v. Reed, 502 U. S. 279, 289, 112 S. Ct. 698, 116 L.

Ed. 2d 711 (1992); Anderson v. Cel ebrezze, 460 U. S. 780, 788, 103

S. . 1564, 75 L. Ed. 2d 547 (1983)); see al so Berkeley, 454 U.S.

at 310, 102 S. C. at 444, 70 L. Ed. 2d at 508 (Wite, J.,
di ssenting) (“Every formof regulation -- fromtaxes to conpul sory
bargai ning -- has sone effect on the ability of individuals and
corporations to engage in expressive activity. W nust therefore
focus on the extent to which expressive and associational activity
is restricted . . . . Wen the infringenment is as slight and
epheneral as it is here, the requisite state interest to justify
the regul ati on need not be so high.”).

On the other hand, in Beaunont, the Court upheld a statute
prohi biting non-profit corporations from nmaki ng contributions or
expenditures with respect to candidate elections except through
separate funds established for that purpose. See 539 U. S. at 149-
52, 123 S. C. at 2203-05, 156 L. Ed. 2d at 185-87 (citations
omtted). Wiile the Court did not overrule or even refer to
Burdick, it held that the level of scrutiny applicable to a
“political financial restriction[]” depends only on the “nature of

the activity regulated.” 1d. at 161-62, 123 S. C. at 2210-11, 156
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L. BEd. 2d at 193-94 (citations omtted). The Court indicated that
the extent of the burden is a factor to be considered, but that it
cones into play only after the appropriate |evel of scrutiny has
been selected. 1d. at 162, 123 S. C. at 2211, 156 L. Ed. 2d at
194.

[ T] he | evel of scrutiny is based on the i nportance of the
"political activity at issue" to effective speech or
political association. . . Indeed, this recognition that
degree of scrutiny turns on the nature of the activity
regulated is the only practical way to square two | eadi ng
cases: [FEC v. Nat'l Right to Wrk Comm, 459 U S. 197

201-02, 103 S. . 552, 74 L. Ed. 2d 364 (1982) and MCFL,
479 U.S. at 252-55, 107 S. Ct. 616, 93 L. Ed. 2d 539]

: It is not that the difference between a ban and a
limt is to be ignored; it is just that the tinme to
consider it is when applying scrutiny at the |evel
sel ected, not in selecting the standard of reviewitself.

Id. at 161-62, 123 S. C. at 2210-11, 156 L. Ed. 2d at 193-94
(additional internal citations omtted).

Under either approach, it is clear that, at some point, the
magni tude of the burden inposed is a factor to be consi dered.

3. The Nature of the Activity Requl ated

I n determ ni ng whet her statutes regul ati ng canpai gn fi nanci ng
burden core First Amendnent rights, the Suprenme Court has drawn a

distinction between the regulation of expenditures and the

regul ati on of contributions.

Direct expenditures have been described as “core” political

expressi on, see Buckley, 424 U S. at 39, 96 S. C. at 644, 46 L.

Ed. 2d at 699 (quoting Wllians, 393 U S. at 32), that is at the

“heart of the First Anendnent’s protection,” Bellotti, 435 U. S. at
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776, 98 S. Ct. at 1415, 55 L. Ed. 2d at 717. Accordingly, the
Suprenme Court has held that restrictions on expenditures are

subject to “strict” or “exacting” scrutiny. See, e.g., Austin, 494

US at 666, 110 S. C. at 1401, 108 L. Ed. 2d at 669; see, e.q.,

Bellotti, 435 U S. at 786, 98 S. C. at 1421, 55 L. Ed. 2d at 724

(citations omtted); see, e.q., Buckley, 424 U S. at 44-45, 96 S.

Ct. at 647, 46 L. Ed. 2d at 702.

Contributions, on the other hand, while still protected, have
been said to “lie closer to the edges than to the core of political
expressi on” because they only indirectly result in actual political
speech. Beaunont, 539 U S. at 161-62, 123 S. C. at 2210, 156 L

Ed. 2d at 193-94 (citing, inter alia, FECv. Col o. Republican Fed.

Campai gn Comm, 533 U. S. 431, 440, 121 S. C. 2351, 150 L. Ed. 2d

461 (2001)); see MCFL, 479 U.S. at 259-60, 107 S. . at 629, 93 L.
Ed. 2d at 557 (“We have consistently held that restrictions on
contributions require |less conpelling justification than
restrictions on independent spending”) (citations omtted); see
Berkel ey, 454 U S. at 301, 102 S. C. at 440, 70 L. Ed. 2d at 502
(Marshall, J., concurring) (“this court has always drawn a
di stinction between restrictions on contributions, and direct
limtations on the anmount an individual can expend for his own
speech” subjecting the fornmer to “less rigorous scrutiny than a
direct restriction on expenditures”) (enphasis in original); see

Buckl ey, 424 U S. at 20-21, 96 S. C. at 635-36, 46 L. Ed. 2d at
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688-89). Accordingly, restrictions on contributions are subject to
the sonmewhat |ess rigorous |evel of scrutiny that requires only
that they be “closely drawn” to further a “sufficiently inportant
[ governnment] interest.” Beaunont, 539 U S at 162, 123 S. . at

2210, 156 L. Ed. 2d at 194 (citations omtted).

1. The Rel evant Case Law

A. The State’'s Interest in D sclosure

In this case, the proffered justification for the chall enged
provisions is the State’'s interest in public disclosure of the
sources of funds expended or contributed with respect to ball ot
questions in order to assist voters in evaluating them?

The plaintiffs argue that, in order to establish such an
interest, the Board nust present enpirical evidence denonstrating
t hat Rhode Island voters currently lack sufficient informationwth
whi ch to make informed decisions, but the Suprene Court has said
that “[t]he quantum of enpirical evidence needed to satisfy
hei ghtened judicial scrutiny of |egislative judgnents will vary up
or domn with the novelty and plausibility of the justification
raised.” Nixon, 528 U.S. at 391, 120 S. . at 906, 145 L. Ed. 2d

at 900. Since both the Suprene Court and the Ninth Crcuit have

The Board al so nentions “protect[ing] the integrity of the
state's political process,” "“assisting enforcement of canpaign finance
laws,” and “providing data for regulating canpaign practices” but only
as argunents in favor of public disclosure. (See Defs.’ Trial Br. 1,
19, 20.)
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recogni zed that states have a strong interest in public disclosure
of the sources of canpaign financing, that interest is nore than
pl ausi bl e and far fromnovel. The Suprene Court has recogni zed t he
i nportance of that interest on several occasions.

I n Buckl ey, the Court held that the governnental interest in
public disclosure of the sources of political contributions was
“sufficiently inportant” to justify a requirenent that the sources
and anmounts of such contributions be reported to the FEC. See 424
US at 63-68 96 S. C. at 655-58, 46 L. Ed. 2d at 712-16

(citations omtted). Simlarly, in MConnell v. FEC the Court

uphel d a requirenent that those who expend nore than $10, 000 per
year on “el ectioneering conmuni cations” report those expenditures,
as well as the identities of others who contributed funds to
support them to the FEC, on the ground that such disclosure
furthers the “First Amendnent interests of individual citizens
seeking to make inforned choices in the political marketplace.”

540 U. S. 93, 195-202, 124 S. C. 619, 689-94, 157 L. Ed. 2d 491,

[7)]

ee

580-84 (2003) (quoting, wth approval, | ower court’s opinion);
al so MCFL, 479 U.S. at 262, 107 S. Ct. at 630, 93 L. Ed. 2d at 559
(noting that “reporting obligations ©provide precisely the
informati on necessary to nonitor [an organi zation’ s] i ndependent
spending activity and its recei pt of contributions” to further the
governnment’s interest in disclosure).

The Ninth Grcuit, also, has expressly recogni zed that public
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di scl osure of the sources of funding to support or oppose ball ot
measures may be a conpelling state interest that mght justify a
requi renent that contributions and expenditures be reported. See

Cal. Pro-Life Council, Inc. v. CGetman, 328 F.3d 1088, 1107 (9th

Cir. 2003) (remanding to the district court for determ nation of
the magni tude of the state’s interest).
The basis for a state’'s interest in requiring public
di scl osure of the sources of canpaign funding with respect to
bal | ot neasures was aptly stated by Justice Wiite in his dissent in
Ber kel ey, where he said that, when disclosure of funding sources
for political comunications is required,
[vl]oters will be able to identify the source of such
nmessages and recogni ze that the comrunication reflects,
for exanple, the opinion of a single powerful corporate
interest rather than the views of a |arge nunber of
i ndividuals. As the existence of disclosure |aws in nmany
states suggests, information concerning who supports or
opposes a ballot neasure significantly affects voter
eval uati on of the proposal.
454 U.S. at 309, 102 S. C. at 444, 70 L. Ed. 2d at 507 (internal

citations omtted).

B. The Buckley, Bellotti, Berkeley Tril ogy

As already noted, in Buckley, the Court upheld statutory

limts on the amounts that could be contributed to candi dates

because of the governmental interest in preventing quid pro quo
corruption, but it held limts on the amunts that could be
expended in candidate elections unconstitutional because direct

expenditures are “core” political expression entitled to greater
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First Amendnent protection and because direct expenditures do not
present the sanme risk of quid pro quo corruption as contri butions.
424 U. S. at 26-29, 44-48, 96 S. C. at 638-40, 647-48, 46 L. Ed. 2d
at 692-94, 702-04 (citations omtted). Since Buckley, the Suprene
Court has addressed contri butions and/ or expenditures with respect

to ball ot questions on two occasi ons.

In Bellotti, the Court found unconstitutional arestriction on
bal |l ot question expenditures by striking down a Massachusetts
statute that prohibited corporations fromexpendi ng their own funds
to influence votes on referenda not “materially affecting” the
corporations’ business. 435 U S. at 767-68, 98 S. C. at 1411, 55
L. BEd. 2d at 712. The Court held that the prohibition did not
survive “exacting scrutiny” because the State failed to carry its
burden of showing that the prohibition furthered either of the
State’s proffered interests in “preventing dimnution of the
citizen's confidence in governnent” or “protecting the rights of

shar ehol ders whose views differ fromthose expressed by managenent

on behalf of the corporation.” [1d. at 786-88, 98 S. C. at 1421-
22, 55 L. Ed. 2d at 724-25 (citations omtted). The Court
recogni zed that those interests my be “weighty . . . in the

context of partisan candidate elections” but found that “they
either are not inplicated in this case or are not served at all, or

in other than a randommanner, by the prohibition.” 1d. at 787-88,
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98 S. C. at 1422, 55 L. Ed. 2d at 725.° Wth respect to the issue
of citizen confidence in governnment, the Bellotti Court pointed to
the absence of any evidence to support the claim that corporate
participation woul d exert such an undue influence as to destroy the
public’'s confidence in the integrity of governnent and held that
the risk of quid pro quo corruption relied upon in Buckley “sinply
is not present in a popular vote on a public issue.” 1d. at 789-
90, 98 S. Ct. at 1422-23, 55 L. Ed. 2d at 726 (citations omtted).’
Bellotti also rejected the argunent that weal thy corporations
m ght be able to nount canpaigns that drown out other points of
vi ew because the State had nade no showi ng t hat corporations had an
overwhel m ng voice in influencing referenda in Massachusetts, id.
(citations omtted), and because “the fact that advocacy my
persuade the electorate is hardly a reason to suppress it
[ because] . . . ‘the concept that governnment may restrict the

speech of sone elenents of our society in order to enhance the

°Bell otti recognized that “preserving the integrity of the
el ectoral process, preventing corruption, and sustaining the active,
alert responsibility of the individual citizen in a denocracy for the
Wi se conduct of government are interests of the highest inportance.”
435 U.S. at 788-89, 98 S. C. at 1422, 55 L. Ed. 2d at 725 (citations
and internal quotation marks omitted). It also recognized
“Ip]reservation of the individual citizen's confidence in government”
as “equally inportant.” |1d. at 789, 98 S. C. at 1422, 55 L. Ed. 2d
at 726 (citations onmitted).

"The Bellotti Court stated that, “[i]f [the state’s] argunents
were supported by record or |egislative findings that corporate
advocacy threatened immnently to underm ne denocratic processes,

t hereby denigrating rather than serving First Anmendnent interests,
these arguments would nerit our consideration.” 435 U. S. at 789, 98 S
Ct. at 1422-23, 55 L. Ed. 2d at 726 (citation omtted).
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relative voice of others is wholly foreign to the First
Amendment,’” id. at 790-91, 98 S. Ct. at 1423, 55 L. Ed. 2d at 726-
27 (quoting Buckley, 424 U. S. at 48-49).°8

I n Berkel ey, the Court decl ared unconstitutional an ordi nance
[imting the anount that one could contribute to a commttee forned
to support or oppose a ballot neasure. 454 U S. at 292-94, 102 S
Ct. at 435-36, 70 L. Ed. 2d at 496-97 (citations omtted). The
Court based its decision on three grounds: (1) Bellotti’'s hol ding
t hat ball ot question votes do not involve the sane risk of quid pro
guo corruption as candidate elections; (2) a finding that the
ordi nance burdened associ ational rights because, while it limted
t he anounts that a person could contribute to a group supporting or
opposing a ballot neasure, it |left persons acting alone free to
expend unlimted anmounts; and (3) a finding that the contribution
limt did not further the State’s interest in disclosure because
anot her provision in the ordinance required that the identities of

contributors be reported. See id. at 295-300, 102 S. C. at 437-

8Later, in Austin, the Supreme Court upheld a Mchigan statute
banni ng corporations from maki ng expenditures to influence candi date
el ections, except through separate, stand-alone funds, on the ground
that a state has a conpelling interest in preventing “the corrosive
and distorting effects of inmense aggregati ons of wealth that are
accumul ated with the help of the corporate form” 494 U. S. at 658-60,
110 S. Ct. at 1396-97, 108 L. Ed. 2d at 662-64 (citations onitted);
see also MCFL, 479 U.S. at 256-57, 107 S. C. at 627, 93 L. Ed. 2d at
555-56 (citations omitted) (discussing sane governnent interest).
Sone commentators have argued that the Austin rationale should apply
to ballot questions as well as candidate elections. See Mnt. Chanber
of Conmerce v. Argenbright, 226 F.3d 1049, 1060-61 (9'" Cir. 2000)
(Hawki ns, J., dissenting) (collecting sources).
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39, 70 L. Ed. 2d at 498-501 (citations omtted).

None of these cases holds that a state’s interest in public
di scl osure of canpai gn fundi ng sources can never justify regulation
of contributions and/or expenditures wth respect to ballot
gquesti ons. In fact, the interest in disclosure was not even
proffered as a justification for the challenged regulation in

Bellotti. See 435 U.S. at 787, 98 S. C. at 1421-22, 55 L. Ed. 2d

at 725. Furthernore, as already noted, Buckley specifically
recogni zed a governnental interest in “provid[ing] the electorate
with information as to where political canpaign noney cones from
and how it is spent by the candidate in order to aid the voters in
eval uating those who seek federal office.” 424 U S. at 66-67, 96
S. C. at 657, 46 L. Ed. 2d at 715 (internal citation and quotation
marks omtted). |In addition, while Berkeley rejected the public
interest in disclosure as a justification for limting the anounts
that could be contributed in support of or opposition to ball ot
measures, it did so not because it found a lack of any legitimate
governnmental interest in disclosure, but, rather, because the
limtation did not serve that interest, inasnuch as anot her portion
of the ordinance at issue in that case provided for disclosure.
See 454 U.S. at 298-300, 102 S. C. at 438-39, 70 L. Ed. 2d at 500-
501 (noting that the city could vindicate its interest by mandati ng
“public filing[s] revealing the anounts contributed” and by

“outl awf i ng] anonynous contributions”) (citations omtted).
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[11. “In Concert” Expenditures - Subsection 10(b)

Subsection 10(b), when read in conjunction with subsection
10(a), permts only PACs and persons “not acting in concert with
any other person or group” to nmake expenditures in support of or
opposition to ballot neasures. See R 1. Gen. Laws § 17-25-
10(a)(3), (b). Mre specifically, subsection 10(a) requires that
all expenditures and contributions be mde through PACs, but
subsection 10(b) creates a limted exception that permts persons
“not acting in concert” to make expenditures with respect to ball ot
guestions from their own funds, provided that expenditures
exceedi ng $100 in a cal endar year are reported. See id.

The rel evant portion of subsection 10(b) provides:

It shall be lawful for any person, not otherw se

prohibited by law and not acting in concert with any

ot her person or group, to expend personally from that

person’s own funds a sumwhich is not to be repaid to him

or her for any purpose not prohibited by |law to support

or defeat a candidate or to advocate the approval or

rejection of any [ballot] question; provided, that any

per son maeki ng t he expenditure shall be required to report

all of his or her expenditures and expenses, if the total

of the nobney so expended exceeds one hundred dollars

($100) within a cal endar year.

Id. at § 17-25-10(b). Subsection 10(b) goes on to state that,
“Iw] hether a personis ‘acting in concert with any other person or
group’ . . . shall be determ ned by application of the standards

set forth in 8 17-25-23." 1d.

The plaintiffs argue that subsection 10(b) should not be
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construed as applying to ballot questions because the factors
enunerated in the definition of “in concert” contained in section
23 pertain only to candidate elections. Seeid. at 8§ 17-25-23. In
addition, the plaintiffs argue that, even if subsection 10(b) is
construed as applying to ball ot questions, it is unconstitutionally
vague and it violates their First Amendnent rights.

Wiile the prospect of avoiding any need to address the
statute’s constitutionality is appealing, the issue cannot be
skirted because it appears fromsubsection 10(b), itself, and from
the Act, as a whole, that the “not acting in concert” provision and
the definition of “in concert” contained in section 23 apply to
bal | ot question referenda as well| as candidate elections. See id.
at 88 17-25-10(b), -23. The plain |anguage of subsection 10(b)
makes it clear that the “not acting in concert” limtation refers
to expenditures with respect to both ball ot questions and candi date
el ections and subsection 10(b) expressly refers to “the standards
set forth in 8§ 17-25-23" for guidance in defining “in concert.”
See id. at 8§ 17-25-10(b).

The plaintiffs ar gue t hat subsection 10( b) IS
unconstitutionally vague, but there is no need to address that
argunment because the “not acting in concert” |imtation fails the
strict scrutiny test. Although the plaintiffs have not chal |l enged
subsection 10(a), the inpact that the “not acting in concert”

limtation contained in subsection 10(b) has on First Amendnent
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rights cannot be understood unless the two subsections are read
t oget her. When considered in that context, the “not acting in
concert” limtation significantly infringes on the plaintiffs’
First Amendnent rights.

As previously stated, direct expenditures are viewed as a
form of core political expression that is at the center of the

protection afforded by the First Amendnent. See Buckl ey, 424 U. S.

at 39, 96 S. C. at 644, 46 L. Ed. 2d at 699 (citation omtted);

see Bellotti, 435 U S. at 776, 98 S. &. at 1415, 55 L. Ed. 2d at

717. The “not acting in concert” limtation burdens the exercise
of that right by forcing individuals or groups who wish to
coordinate their efforts with others to forma PACin order to nake
expenditures in furtherance of those efforts. See MCFL, 479 U. S.
at 252-55, 107 S. . at 624-27, 93 L. Ed. 2d at 552-55 (citations
omtted). Furthernore, the fact that persons acting “in concert”
are prohibited from maki ng any expenditures but persons who act
i ndependently are free to make such expenditures, places the
plaintiffs at a relative disadvantage based on the exercise of

their associational rights. See Berkeley, 454 U. S. at 296, 102 S.

Ct. at 437, 70 L. Ed. 2d at 499 (citation omtted).

In inposing these burdens, the “not acting in concert”
[imtation does not pass constitutional nuster because it does not
further any conpelling state interest. The interest proffered as

justification is the interest in seeing that the sources of funds
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used to support or oppose ballot neasures are disclosed to the
public so that voters may better evaluate the nerits of such
measures. However, while this may be a conpelling state interest,
it isdifficult to see howthe interest is furthered by prohibiting

a person from making direct expenditures wth respect to ballot

questions sinply because that person is acting “in concert” wth
ot hers. Since subsection 10(b) requires that expenditures in
excess of $100 be reported, the parties making them are readily
identifiable and the State’s interest in disclosure is adequately
served by that requirenment. See MCFL, 479 U.S. at 262, 107 S. C

at 630, 93 L. Ed. 2d at 559 (PAC requirenent held to be
unnecessarily burdensonme in |light of requirenment that expenditures

be reported); see Berkeley, 454 U. S. at 298-300, 102 S. . at 438-

39, 70 L. Ed. 2d at 500-501 (provision limting amunts that could
be contributed with respect to ballot questions was not justified
as furthering the city’s interest in disclosure when discl osure was
already required by other provisions) (citations omtted).
Prohi biting persons acting “in concert” from making expenditures
and requiring, instead, that they contribute those anobunts to a
PAC, which, in turn, woul d nake t he expenditure and report both the
contribution and the expenditure, does not appear to contribute
anything to the furtherance of that interest.

Nor does it appear that elimnating the “not acting in

concert” limtation with respect to expenditures would create any
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| oophole that would frustrate the State’'s interest in public

di sclosure of the sources of contributions. The reporting

requirements with respect to contributions are established by
subsection 10(a), which requires that all contributions be nade
t hrough PACs, see R I. Gen. Laws 8§ 17-25-10(a)(3), and by sections
7, 11, and 15, which require that the PACs report those
contributions to the Board, see id. at 88 17-25-7(a), -11(a)-(d),
-15(c). Requiring that all contributions be funnel ed t hrough PACs
prevents contributors fromcircunventing the reporting requirenents
by contributing funds to another person or entity that coul d expend
the funds w thout having to report the source.

In short, the “not acting in concert” limtation contained in

subsection 10(b) is unconstitutional to the extent that it prevents

a person from making direct expenditures with respect to ball ot

questions if such person is acting in consultation or cooperation

with ot hers.

V. Making Contributions - Subsections 10.1(h) and (j)

Subsection 10.1(j) prohibits entities other than PACs (but not

i ndi vi dual s) frommaki ng expenditures or contributions with respect
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to ballot questions.® Subsection 10.1(h) prohibits expenditures
and contributions by both profit and non-profit corporations as
wel |l as other business entities.® The prohibition in subsection

10.1(h) appears to apply only to candidate elections and, in any

event, it is redundant because, unlike the broader prohibition
contained in subsection 10.1(j), it applies only to corporations
and business entities. See RI. Gen. Laws 8 17-25-10.1(h), (J).
The plaintiffs argue that the outright prohibition on
contributions violates their First Arendnent rights. They point to

Judge Pettine’s decisions in the Vote Choice case, declaring the

prohi biti on agai nst corporate expenditures with respect to ball ot

guestion votes to be unconstitutional, see Vote Choice, Inc. V.

D St ef ano, 814 F. Supp. 186, 190 n.9 (D.R 1. 1992); see Vote Choice

Il1, 814 F. Supp. at 198, and they seek to extend that holding to

t he prohibition against corporate contributions.

The Board and the State do not attenpt to defend the outright

°Subsection (j) provides: “Except as provided in subsection (h)
of this section, no entity other than an individual, a [PAC], a
political party comrittee . . ., or an authorized comrittee of an
el ected official or candidate . . . shall make any contribution to or

any expenditure on behalf of or in opposition to any candi date, ball ot
guestion, [PAC], or political party.” R1. Gen. Laws § 17-25-10.1(j)
(enphasi s added).

%Subsection (h) provides: “It shall be unlawful for any
corporation, whether profit or non-profit, domestic corporation or
foreign corporation, . . . or other business entity to make any
canpai gn contribution or expenditure . . . to or for any candi date,
[PAC], or political party coomittee, or for any candi date, [PAC], or
political party comrittee to accept any canpai gn contribution or
expenditure froma corporation or other business entity . . .” R,
Gen. Laws § 17-25-10.1(h).
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prohi bition against contributions made by a corporation fromits
own funds in order to support or oppose ballot questions. (See
Defs.” Trial Br. 5; see Br. of the Att’y Gen. 3-4.) |Indeed, it
seens clear that, in general, “a state could not prohibit
corporations any nore than it could preclude individuals from
maki ng contributions or expenditures advocating views on ball ot

measures.” See Berkeley, 454 U S. at 297-98, 102 S. C. at 438, 70

L. Ed. 2d at 500 (citing Bellotti, 435 U S. 765). That is
especially true in this case because the ban on corporate
contributions does nothing to further the State’'s interest in
seeing that the sources of funds expended with respect to ball ot
guestions are discl osed, inasmuch as di scl osure already i s nandat ed
by the requirenent in subsection 10(a) that “contributi ons” be nade
only to PACs and the requirenents in sections 7, 11, and 15 that
PACs report the contributions. See R1l. Gen. Laws 8§ 17-25-7(a),
-10(a)(3), -11(a)-(d), -15(c). Accordingly, to the extent that
they prohibit corporations or other non-PAC entities from nmaking
contributions fromtheir own funds! in order to support or oppose

bal | ot nmeasures, subsections 10.1(h) and (j) are unconstitutional.

V. The PAC Requi renent Regarding Contributions

1'n the case of menbership organi zations like the plaintiffs, an
entity’s own funds presumably woul d i ncl ude dues received from nenbers
but not amounts contributed by nenbers or non-nenbers for the purpose
of supporting or opposing ballot neasures.
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The ACLU and Brown conpl ain that, even wi t hout the prohibition
agai nst corporate contributions, the Act, as interpreted by the
Board, prevents them from making contributions to entities other
than PACs and prevents them from receiving contributions unless
they form PACs. That observation is accurate, but it is unrelated
to the constitutionality of any of the chall enged sections.

Subsection 10(b) deals only with [imtations on who nay make

expendi tures and subsections 10.1(h) and (j) deal only w th whet her

a non-PAC entity may nake contributions at all. See R I. Gen. Laws

88 17-25-10(b), -10.1(h), -10.1(j). Mor eover, as previously
stated, the challenged restrictions in those subsections are
unconstitutional. There is nothing in any of those subsections
that purports to prevent contributions frombeing nmade to entities
that are not PACs or that purports to prevent an entity that is not
a PAC from receiving contributions. See id. The statutory
provi sions that funnel all contributions through PACs are cont ai ned
in subsection 10(a), see id. at 8§ 17-25-10(a)(3), which, for

reasons that are not entirely clear, has not been chall enged. *?

2The failure to chall enge subsection 10(a) appears to be based on
the dismissal, in Vote Choice Il, of a challenge to that subsection’s
requi rement that contributions and expenditures be nmade only through
PACs. (See Conpl. at T 21; see Intervenor’s Conpl. at § 21) (both
citing 814 F. Supp. at 198-99). Although Judge Pettine indicated, in
that case, that the statutory | anguage nakes the prohibition
applicable to ballot questions, he accepted the Board s contention
t hat subsection 10(a) “does not, and has never been interpreted to,
require corporations to establish PACs for the purpose of making
contributions and expenditures with respect to ballot questions.”
Vote Choice |l, 814 F. Supp. at 198.
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Even if subsection 10(b) and/or subsections 10.1(h) and (j)
are construed as sonehow i ncorporating the restrictions contained
in subsection 10(a), those restrictions would pass constitutional
nmust er .

A. Maki ng Contri butions to Non-PACs

The fact that contributions can be made only to PACs does not
directly burden the exercise of First Amendnent rights in any
significant way, unless one accepts the dubious premse that a
person has a constitutional right to make political contributions

to entities that cannot lawfully receive them Cf. Republican

Nat'l Comm v. FEC, 487 F. Supp. 280, 286 (S.D.N. Y. 1980) (three-

judge panel) (explaining that potential contributors’ First
Amendnent rights were not unconstitutionally abridged when a
candidate was barred from accepting private contributions as a
condition of his receipt of public canpaign funding), aff’d, 445
U S 955 100 S. . 1639, 64 L. Ed. 2d 231 (1980) (mem). Unlike
an outright prohibition on contributions, the requirenent that
contributions be nmade only to PACs does not prevent the plaintiffs
from nmaking contributions; it sinply regulates the kinds of
entities to which contributions may be nmade. The plaintiffs remain
free to contribute to any PACs that they choose or to nmake
expendi tures independently or in concert with others. Nor does
maki ng a contribution to a PAC, as opposed to sone other entity,

i npose any procedural burden on the plaintiffs’ exercise of their
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First Amendnent rights because sections 7, 11, and 15 require that
contributions be reported by the PAC and not the contributor. See
R1. Gen. Laws 88 17-25-7(a), -11(a)-(d), -15(c).

Moreover, even if funneling all contributions through PACs is
vi ewed as i nposing sone indirect burden on the plaintiffs’ exercise
of their First Amendnent rights, that burden is justified by the
State’s interest in public disclosure of the sources of canpaign
f unds. Unli ke expenditures, which pass directly from the party
maki ng themto the vendor of the goods or services bei ng purchased,
a contribution may pass through many hands before bei ng expended
for its ultimate purpose. Consequently, unless contributions are
reported at each step along the way, the true source of the funds
may be concealed from public view A person could nmeke secret
contributions in support of or opposition to a ballot question by
formng a corporation or other entity, providing funds to that
entity, and causing that entity, in turn, to expend the funds or to
contribute themto another entity that makes the expenditure. By
permtting contributions to be nade only to PACs and by requiring
PACs to report all contributions received, the “funneling”’
requi renent furthers the State's interest in public disclosure of
canpai gn fundi ng sources.

Wil e there m ght be ot her ways of ensuring that contributions
are reported, none have been identified and it is difficult to

envision any other nethod that places a |esser burden on the
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plaintiffs freedom to financially support or oppose ballot
neasur es.

B. Recei pt of Contri butions By Non-PACs

Wil e the requi renent of form ng a PAC does place a burden on
entities that solicit and receive contributions, that burden is not
significantly greater than the burden that they otherw se would
bear. The plaintiffs point out that a PAC nust designate a
treasurer, keep records of contributions received and expenditures
made, and report those contributions and expenditures to the Board.
See RI. Gen. Laws 88 17-25-7(a), -8.1(a), -11(a)-(d), -15(c). But
these requirenments are not materially different from what, as a
practical matter, any entity receiving contributions and expendi ng
t hose funds woul d have to do in order to conduct its affairs in a
busi nessli ke manner and satisfy the expenditure reporting
requi renents contained in subsection 10(b). See id. at § 17-25-
10(b).

Furthernore, even if non-PACs were pernmtted to receive
contributions, the State, in order to further its interest in
public disclosure, presumably, would require that the contributions
be reported. Such a requirenment would force non-PAC recipients to
perform nost, if not all, of the duties that they cite as the
burdens of formng a PAC. The only additional burdens that m ght
be i nposed by operating as a PAC woul d consist primarily of filing

a notice of organization, see id. at § 17-25-15(a), and, after the
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el ection, filing a cunul ative report of all contributions received
and expenditures nmade, see id. at 8§ 17-25-11(Db).

These addi tional requirenents woul d pass constitutional nuster
because the burden that they may inpose is relatively nodest and
because the “funneling” requirenment appears to further the State’'s
interest in public disclosure of the sources of canpaign funding.
Furthernore, there do not appear to be any less restrictive
alternatives that would effectively further that interest.

As al ready stated, requiring that contributions be reported by
non- PAC reci pients woul d require themto performvirtually the sane
tasks now required of PACs. Moreover, requiring contributions to
be reported by each contributor would inpose on contributors a
burden that they do not now shoulder. Such a reporting system
al so, would make it much nore difficult to track the contributions
or noni tor conpliance. Voters would have to search t hrough reports
filed by all contributors regarding a variety of ballot questions
in order to identify the sources of funding with respect to a
particul ar question i nstead of | ooking only at reports filed by the
PACs formed to support or oppose that question.

The ACLU s proposal that entities having “well-known public
persona” be permtted to receive contributions wi thout form ng PACs
woul d render the anbiguities that the plaintiffs, thensel ves, have
citedinthe “not acting in concert” limtation pale by conparison.

It is difficult to i magi ne how the Board woul d det erm ne whet her a
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particul ar organization has a “well-known public persona.” I n
addition, to the extent that the ACLU s proposal suggests that such
organi zati ons should be exenpt from the reporting requirenents,
there would be no way for voters to know the source of those
contributions. Consequently, the ACLU s proposal would create an
exception that would swall ow the rule and gut the Act’s disclosure
requirenents.

In short, it appears that, although the requirenent that
contributions be made to or received by only PACs may prevent the
plaintiffs fromraising canpai gn funds unless they form PACs, the
relatively nodest burden inposed by that requirenment is justified
by the fact that the requirenent is closely drawn to further a
sufficiently inmportant State interest in providing voters wth
information regarding the sources of funds used to support or

oppose bal | ot neasures.

VI. The Dollar Limts on Contributions - Subsection 10.1(a)
Subsection 10.1(a) limts the anmounts that any person or PAC
may contribute “to any candidate . . . or [PAC] or political party
commttee.” RI1. Gen. Laws 8§ 17-25-10.1(a)(1). It prohibits
contributions to a single recipient of nmore than $1,000 in a
cal endar year. Id. It also limts, to $10,000, the aggregate
annual contributions that may be made by a person and, to $25, 000,

t he aggregate annual contributions that may be made by a PAC. 1d.
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No dollar limt is established for contributions by candidates to
their own canpaigns. 1d.*

The plaintiffs argue that subsection 10.1(a) limts the
anounts that they and their nenbers can contribute in support of or
in opposition to ballot questions and, therefore, that it viol ates
their First Amendnent rights of political expression and
association. The Board and the Attorney General have offered no
defense of the limts, at least insofar as they may apply to
contributions regardi ng ballot questions. (See Defs.’” Trial Br. 6;
see Br. of the Att’y Gen. 4-5.)

The Suprene Court’s decision in Berkel ey casts grave doubt on
the constitutionality of dollar limts on the anobunts that may be
contributed with respect to ballot neasures, especially when
different limts are established for different categories of
contributors. See 454 U.S. at 299, 102 S. C. at 439, 70 L. Ed. 2d

at 299. However, there is no need to decide whether Berkeley

3Subsection 10.1(a) provides: “No person, other than the
candi date to his or her own canpai gn, nor any [PAC] shall make a
contribution or contributions to any candidate . . . or [PAC] or
political party comrittee which in the aggregate exceed one thousand
dol l ars ($1,000) within a cal endar year, nor shall any person make
contributions to nmore than one state or |ocal candidate, to nore than
one [PAC], or to nore than one political party conmmittee, or to a
conbi nati on of state and | ocal candi dates and [ PACs] and political
party conmittees which in the aggregate exceed ten thousand dollars
($10,000) within a cal endar year, nor shall any [PAC] make such
contributions which in the aggregate exceed twenty-five thousand
doll ars ($25,000) within a calendar year, nor shall any candi date or
any [PAC] or any political party conmittee accept a contribution or
contributions which in the aggregate exceed one thousand dollars
($1,000) within a calendar year fromany one person or [PAC].” R I.
Gen. Laws § 17-25-10.1(a)(1).
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renders subsection 10.1(a) wunconstitutional because this Court
finds that subsection 10.1(a) does not apply to contributions with
respect to ball ot questions.

Al t hough the parties apparently assune that subsection
10.1(a) limts contributions with respect to ballot questions, it
is well established that, when the constitutionality of a state
statute is challenged, a court, if “fairly possible,” should
construe the statute in a manner that does not render it

unconsti tuti onal . See Nat’'l Pharmacies, Inc. v. Feliciano-de-

Mel eci 0, 221 F.3d 235, 241-42 (1%t Cr. 2000) (citing Arizonans for

Oficial English v. Arizona, 520 U S. 43, 78, 117 S. C. 1055, 137

L. BEd. 2d 170 (1997)). Here, it is not only possible, but also
much nore reasonabl e, to construe subsection 10.1(a) as
i napplicable to contributions with respect to ballot neasures.
Consequently, it is not necessary to decide whether subsection
10.1(a) is constitutional as applied to such contributions.
Unl i ke subsection 10.1(j), subsection 10.1(a) does not contain
any reference to ballot questions. See R 1. Gen. Laws § 17-25-
10.1(a), (j)-. It refers exclusively to «contributions to
candi dates, PACs, and political party conmttees. Seeid. at 8§ 17-
25-10. 1(a). Moreover, the fact that subsection 10.1(a) exenpts
“the candidate” fromits dollar Iimts reinforces the conclusion
that it is directed only at contributions nade in candidate

el ections. See id.
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Concl usi on

For all of the foregoing reasons, judgnment shall enter as

fol |l ows:

1. The “not acting in concert with any other person or
group” clause in R 1. Gen. Laws 8 17-25-10(b) is hereby
declared to violate the First Amendnent to the United
States Constitution to the extent that it applies to
expendi tures nade in support of or opposition to ball ot
gquesti ons.

2. R1. Gen. Laws 8§ 17-25-10.1(h) and (j) are hereby
declared to violate the First Anmendnent to the United
States Constitution to the extent that they prohibit
corporations or other entities frommaking contri butions
from their own funds in support of or opposition to
bal | ot questi ons.

3. The dollar limts on contributions containedinR 1. Gen.
Laws 8 17-25-10.1(a) are hereby declared to apply only to
contributions nmade with respect to candi date el ections
and not to contributions made i n support of or opposition
to ball ot questions.

Accordingly, judgnent also shall enter permanently enjoining

the State of Rhode Island and the Board of El ections fromenforcing
the aforesaid provisions to the extent that they have been decl ared

unconsti tuti onal .
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In all other respects, the plaintiffs’ clains are denied and

di sm ssed.

I T 1S SO ORDERED

Ernest C. Torres
Chi ef Judge

Date: April ___, 2006
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