UNI TED STATES DI STRI CT COURT

FOR THE DI STRI CT OF RHODE | SLAND

ANDRE D. TUCKER
V. CA No. 05-412-T

UNI TED STATES OF AMERI CA

VEMORANDUM AND ORDER

ERNEST C. TORRES, Senior United States District Judge.

Andre D. Tucker has filed a notion to vacate, set aside,
and/or correct his sentence pursuant to 28 U S.C. § 2255. For the
reasons hereinafter stated, Tucker’s notion is denied.

Backgr ound Facts

On May 9, 2000, Andre D. Tucker pled guilty to a 10 count
i nformation. Count One charged Tucker wth conspiracy to
di stribute cocaine and cocaine base in violation of 21 US. C 8§
846. Counts Two t hrough Seven charged Tucker with distribution of
cocai ne and cocai ne base in violation of 21 U S.C. 8§ 841(a)(1) and
18 US.C 8 2. Count Eight charged Tucker with possession wth
intent to distribute cocaine base in violation of 21 U S.C. § 841
and 18 U.S.C. 8§ 2. Count N ne charged Tucker with possession of a
firearmafter having been convicted of a felony in violation of 18
US C 8 922(g)(1). And Count Ten charged Tucker w th possession
of a firearm in furtherance of a drug trafficking crinme in

violation of 18 U . S.C. 8§ 924(c).



Under the Cuidelines, Tucker had a base offense |evel of 32
which the Court increased by four levels pursuant to U S S. G 8§
3B1.1 because it found that Tucker was a | eader/organi zer. Since
Tucker qualified for a three-level reduction for acceptance of
responsibility pursuant to U S.S.G 8 3E1.1, his net offense | evel
was 33 which, when conmbined with his crimnal history category of
V, resulted in a guideline range of 210 to 266 nonths. On
Septenber 15, 2000, this Court inposed sentences of 230 nonths
i mprisonment on Counts One through Ei ght and 120 nonths on Count
Nine all of which were to be served concurrently and 60 nonths
i npri sonment on Count Ten consecutive to the other sentences.

On direct appeal the governnent conceded that the facts did
not support the conviction on Count Ten. Accordingly, the Court of
Appeal s vacat ed Tucker’s conviction on that count and remanded t he

case. See United States v. Tucker, No. 00-2192 (1st GCr. Apr. 1,

2002).

On remand, Count Ten was di sm ssed and at the re-sentencing
hearing this Court determned that, although it had been
i nappropriate to apply the two-1|evel enhancenent for possession of
a firearmin connection wwth the comm ssion of a drug trafficking
crime under U.S.S.G 8 2D1.1(b)(1) when Tucker was facing a five-
year consecutive sentence for possession of the firearm in
furtherance of that offense, the dism ssal of Count Ten nade the

enhancenent applicable. Consequently, this Court found that



Tucker’s net offense | evel was 35 and that his guideline range was
262 to 327 nonths. The Court, then, inposed concurrent sentences
of 290 nonths on Counts One and Eight, 240 nonths on Counts Two
t hrough Seven, and 120 nont hs on Count Ni ne.

On appeal, Tucker contended that it was an error to enhance
his sentence under U S.S. G 8§ 2D1.1(b)(1) for possessing a firearm
but the Court of Appeals rejected his argunment and affirmed his

sent ence. See United States v. Tucker, 103 Fed. Appx. 417 (1st

Cr. 2004) (unpublished).

Tucker’'s 8 2255 Mbti on

In his 8 2255 notion, Tucker clains that his appell ate counsel
was ineffective in allegedly failing to:

(1) preserve a Blakely claim

(2) appeal the district court’s fact finding which resulted
in a four-level |eader/organizer enhancenent pursuant to
US S G § 3Bl 1;

(3) appeal the district court’s reliance on hearsay when
i nposi ng an enhancenent pursuant to U.S.S.G § 3Bl1. 1;

(4) appeal the two-level enhancenent pursuant to U S.S.G 8§
2D1. 1(b) (1);

(5) appeal the fact that this Court acted sua sponte in
i nposi ng enhancenents under U S.S.G § 3Bl1.1 and §
2D1. 1(b) (1);

(6) appeal re-sentencing on the ground that it exceeded the



scope of the remand; and
(7) appeal, on double jeopardy grounds, the US S. G 8§

2D1. 1(b) (1) enhancenment after the Court of Appeal s vacated

Count Ten.
Anal ysi s
A. | neffective Assi stance of Counsel Standard

Under Strickland v. Wshington, 466 U S. 668 (1984), a

def endant who clainms that he was deprived of his Sixth Amendnent
right to effective assi stance of counsel nust denonstrate (1) that
his counsel’s performance fell below an objective standard of
reasonabl eness and (2) a reasonable probability that, but for
counsel ' s unprofessional errors, the result of the proceedi ng woul d

have been different. Strickland, 466 U S. at 687-88, 694; see al so

Cofske v. United States, 290 F.3d 437, 441 (1st Cr. 2002). The

def endant bears the burden of identifying the specific acts or
om ssions constituting the allegedly deficient performance.
Concl usory allegations or factual assertions that are fanciful

unsupported, or contradicted by the record will not suffice. Dure

v. United States, 127 F. Supp.2d 276, 279 (D.R 1. 2001).

When assessing the adequacy of counsel’s performance, the

Court | ooks to prevailing professional norns. See Ramrez .

United States, 17 F. Supp.2d 63, 66 (D.RI. 1998). A flaw ess

performance is not required. Al that is required is a |level of

performance that falls within generally accepted boundaries of



conpetence and provides reasonable assistance under t he
circunstances. 1d. Mreover, in determ ning whether counsel was
deficient “the court nust indulge a strong presunption that
counsel’s conduct falls within the wde range of reasonable
pr of essi onal assistance” and the defendant nust overcone that

presunption. Knight v. United States, 37 F.3d 769, 774 (1st GCr

1994) (quoting Strickland, 466 U S. at 689).

Wen an allegation of ineffective assistance is based on
counsel’s purported failure to pursue a particular claim or
defense, it is incunbent on the defendant to establish that the
claim or defense has nerit because counsel cannot be branded
deficient for failing to pursue a claim or defense that |I|acks

merit. Quinette v. United States, C A No. 99-489-T, slip op. at 6

(D.RI. June 21, 2001). Nor can counsel be branded i neffective by
failing to raise every non-frivolous claim that could be nade

Smth v. Robbins, 528 U. S. 259, 288 (2000) (citing Jones v. Barnes,

463 U. S. 745, 750-54 (1983)) (appellate counsel “need not (and
shoul d not) raise every non-frivolous claim but rather may sel ect
fromanong themin order to maximze the |ikelihood of success on
appeal .”).

Sinply conpiling a list of things counsel failed to do does
not establish that counsel was deficient. A defendant nust present
sone reason for concluding that conpetent counsel shoul d have done

t hose things. Ef fective assistance does not require counsel to



engage in neani ngless acts even if demanded by the client. The
def endant nust provide sonme basis for concluding that a proposed
course of action was well founded and could have altered the

result. Hurley v. United States, 1999 W. 33649128 *2 (D. R |. 1999).

In the case of appellate counsel, a defendant claimng
i neffective assi stance nmust show t hat counsel “omtted significant
and obvious issues while pursuing issues that were clearly and

significantly weaker,” see Mayo v. Henderson, 13 F.3d 528, 533 (2d

Cr. 1994), and that there is “a reasonable probability that, but
for his counsel’s unreasonable failure to [to raise a particular
i ssue], he woul d have prevailed on his appeal.” Smth, 528 U. S. at
285. In order to make that show ng, a defendant nust overcone the
presunption that “the results of the proceedings on appeal is
reliable,” seeid., and, generally, nust establish that the i gnored

i ssues are clearly stronger than those presented. Gay v. Geer,

800 F.2d 644, 646 (7th Gr. 1986).

B. The Petitioner’s C ai ns

1. Bl akely Claim

Tucker clains that his appellate counsel was ineffective in
failing to chall enge Tucker’ s sentence based on the Suprene Court’s

decision in Blakely v. Washi ngton, 542 U.S. 296 (2004), which held

that rules adopted by the state of Wshington establishing
mandatory sentencing ranges based on factors determned by the

Court violated the Sixth Amendment. However, Bl akely was deci ded



on June 24, 2004, after Tucker’s appeal had been briefed and argued
and only fifteen days before the Court of Appeals issued its
deci si on denying Tucker’s appeal. Furthernore, when Bl akely was
decided, it was far fromcl ear whether Bl akely could be applied to
the United States Sentencing CGuidelines. Blakely's application to
t he Gui delines was not established until January 12, 2005, when the

Suprene Court decided United States v. Booker, 543 U. S. 220 (2005).

Since it is well established that counsel cannot be deened
ineffective for failing to forecast a change in the |law, counsel’s

conduct was not deficient. See, e.qg., Fuller v. United States, 398

F.3d 644, 651 n.4 (7th Cr. 2005); United States v. Saeteurn, 2005

W 831264 at * 5 (D. Alaska March 11, 2005) (“The objective

standard of reasonabl eness contenplated in Strickland does not

i ncl ude hol di ng counsel to sonehow intuiting what the | aw m ght be

inthe future.”); see also, Muniz v. United States, 360 F. Supp.2d

574, 579 (S.D.N. Y. 2005) (“[B]ecause counsel’s performance nust be
j udged as of the tinme of counsel’s conduct, [petitioner’s] attorney
cannot be deened ineffective for failing to anticipate a potenti al

Si xt h Amrendnent chal | enge as al |l eged i n Booker.”); Frost v. United

States, 2005 W 331470 at *1 (D.N.H Feb. 11, 2005) (counsel’s
failure to anticipate Blakely and Booker does not qualify as
i neffective assistance of counsel).

Even assum ng, arguendo, that counsel was deficient in failing

to raise a Bl akely i ssue, Tucker was not prejudiced by the failure.



In order to prevail on his Blakely claim Tucker would have to
“point to circunstances creating a reasonable probability that the
district court would i npose a different sentence nore favorable to
the defendant” iif the court viewed the CQuidelines as only

“advisory.” United States v. Antonakopoul os, 399 F.3d 68, 75 (1st

Cr. 2005). Here, for reasons stated at the tine of sentencing and
mani fested by the fact that Tucker’s sentence was not at the | ow
end of the guideline range, this Court would have i nposed t he sane
sentence even if it had been established that the CGuidelines were
not “mandatory.”

2. The Petitioner’s Renmni ni ng Argunents

Tucker’s remai ning argunents do not satisfy even the first

prong of the Strickland test because Tucker has failed to establish

that any of the clains at issue have nerit or that appellate
counsel acted unreasonably in not raising them

It is clear that, even after Booker, the Court may find facts
on which a defendant’s guideline range is based as long as the
Qui delines are not nmandatory. It is equally clear that, at
sentencing, “the Court may consider relevant information w thout
regard to its adm ssibility under the Rul es of Evidence applicable
at trial...,” see US S. G 8§ 6Al. 3(a), including hearsay. United

States v. Aynel ek, 926 F.2d 64, 68 (1st Cr. 1991).

Nor is there any nerit to Tucker’s claim that counsel was

ineffective in failing to appeal the two-Ilevel enhancenent for



possessing a firearm First of all, Tucker’s counsel did raise

that issue on appeal. See United States v. Tucker, 103 Fed. Appx.

417 (1st Cr. 2004). Furthernore, Tucker fails to explain why the
two- | evel enhancenent was erroneous, particularly in light of the
fact that he pled guilty to Count N ne which charged him with
possession of a firearm

Tucker’s clains that this Court could not, sua sponte, enhance
his sentence, that his re-sentencing exceeded the scope of the
remand, and that enhancing his sentence for possessing a firearm
constituted double jeopardy also lack nerit. It is well settled
that the Court has broad discretion in determ ning what sentence i s

appropriate, see e.g., US. v. Gobbi, 471 F. 3d 302, 313 (1st Cir

2006); 18 U.S.C. § 3553(a), and it was made clear to Tucker, both
in his plea agreenent and during the plea colloquy, that the Court,
al one, woul d determ ne his sentence. Tucker does not explain why
he contends that his re-sentenci ng exceeded t he scope of the remand
and his assertion runs counter to both the | anguage of the remand
order and the principle that, on remand, a court may calculate a
defendant’s sentence in whatever nmanner may be appropriate. See

e.g. United States v. Valle, 72 F.3d 210, 217-18 (1st Gr.

1995) (remandi ng the case for re-sentencing after vacating a count
that played a part inthe initial sentence). Finally, with respect
to Tucker’s doubl e jeopardy argunent, it is clear that conduct that

is the subject of a dismssed count may be considered in



determ ning a defendant’s guideline range, see e.g., United States

v. Watts, 519 U S. 148, 157 (1997), and that doing so does not

inplicate the double jeopardy clause. United States v. Rodriguez,

112 F.3d 26, 31 (1st Gr. 1997).

Concl usi on

For all of the foregoing reasons, Tucker’s notion to vacate,

set aside and/or correct his sentence is denied.

I T 1S SO ORDERED

Ernest C. Torres
Sr. U S Dstrict Judge

Date: My , 2007
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