UNI TED STATES DI STRI CT COURT

DI STRI CT OF RHODE | SLAND

T.B. and E.B. on behal f of
their m nor son, N.B.
plaintiffs,

V. C. A No. 01-122T

WARW CK SCHOOL DEPARTMENT,
WARW CK SCHOOL COWM TTEE,
DANI EL SHEEHAN, JR.,
FRANK PI COzZzZl, JOYCE LYNN ANDRADE
JOHN F. THOMPSON, ROBERT J. SHAPI RO
and JOSEPH A. HARRI NGTON, in their
capacities as nenbers of the
Warwi ck School Comm ttee,

def endant s.

MVEMORANDUM OF DECI S| ON

ERNEST C. TORRES, Chief United States District Judge.

The parents of N.B., an autistic boy, brought this action
to recover attorneys’ fees incurred in connection wth
adm ni strative proceedi ngs conduct ed pursuant to the Individuals
with Disabilities Education Act (“IDEA’), 20 U S.C. § 1400, et
seq.? The defendants counterclainmed seeking reversal of a

decision by an admnistrative hearing officer that the

Y The plaintiffs also filed a “Petition for a Wit of Mandanus”
seeking to compel Warwick to reinburse themfor private school
tuition paid during the adm nistrative hearing and thereafter
However, wits of mandanus have been abolished. Fed. R Gv. P
81(b). Moreover, Warwick has been paying tuition charges incurred
after the date of the hearing officer’s decision.
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def endants had failed to offer N.B. a free and appropriate
public education and that the Warwi ck School Departnment
(Warwi ck) was required to reinburse N.B.’s parents for private
school tuition for the period during which the adm nistrative
proceedi ngs were conduct ed.

For reasons, hereinafter stated, the hearing officer’s
decision is reversed; the plaintiffs’ application for attorneys’
fees is dism ssed and judgnent will be entered in favor of the
def endants on their counterclaim

Background Facts

The facts gleaned from the adnmi nistrative record are as
follows. In June of 1996, N.B. was three years old and resided
in Canden County, Georgia. At that time, he was diagnosed as
suffering fromautism a neurological disorder that inpairs the
ability to conmmunicate and to socially interact.

N.B.’s parents consulted Dennis B. Mozingo, a behavioral
analyst at Florida State University who had a Ph.D. in
psychol ogy. Dr. Mozingo specialized in Applied Behavior
Anal ysis (“ABA’), a nmethod of educating autistic children that
uses a stinulus-response-consequence nodel to reinforce
appropriate behavior and discourage inappropriate behavior.

Dr. Mzingo recommended a course of home schooling

utilizing an ABA programcal |l ed Di screte Trial Training (“DTT”).
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In DTT, a trainer or teacher conducts a series of “trials” in
which the <child is repeatedly “pronpted” and given an
opportunity to respond. Appropriate responses are “rewarded”

and inappropriate responses are corrected by repeating and

possibly nmodifying the trial wuntil a proper response is
achi eved. Generally, DTT trainers work one-on-one with the
chil d. In the fall of 1997, N.B. was enrolled, briefly, in a

pre-school program operated by the Canmden County school system
but his parents wi thdrew hi mbecause the school district refused
to provide a DITT trainer. |Instead, N B.'s parents placed N.B.
in a private pre-school programthat allowed themto send a DTT
trainer with himto class.

Dr. Modzingo nmonitored N.B.’s performance; but, in August
1998, Dr. Mozingo noved to Rhode |sland and becane the Director
of Clinical and Educational Services at Pathways Strategic
Learning Center ("Pathways”), an ABA-based program for
devel opnentally inpaired children at the Trudeau Menori al Center
in Warwi ck. After Dr. Mdzingo s departure, Dena Farbman- Page,
anot her behavi oral analyst, nonitored N.B.’s performance in the
Georgi a pre-school program

I n Sept enber 1998, N.B. was enrolled at the Clark El enentary
School in Canmden County and an I ndividualized Education Program

(“I'EP") was devel oped for him That I1EP called for N.B. to be



pl aced in a regular kindergarten class staffed by teachers who
were trained in DIT and used DTT techniques. The I EP al so
provi ded for one-on-one assistance froma DTT trainer on a part-
time basis.

In the fall of 1999, N.B.’s parents visited Dr. Mdzingo to
di scuss the speci al education options avail able to themin Rhode
| sl and. Dr. Mbzingo described the Pathways program which
t aught groups of five to six autistic and otherw se
devel opnentally inpaired students in self-contained classroons
(Tr. 11, 108:19-24; 109:1-3) where they received one-on-one
instruction using the DTT nethod together with rel ated servi ces,
as needed, from speech therapists and occupational therapists
(Tr. 111, 21-20). Dr. Mozingo told N.B.’s parents that Pathways
woul d be appropriate for N.B.

Dr. Mbozingo also told N.B.’s parents about another program
for teaching autistic and devel opnental ly i npaired children that
was offered at Warwick’'s Scott Elenentary School (the “Scott
School ”). The Scott School programutilized the Treatnent and
Education of Autistic and Related Conmunication Handi capped
Children (“TEACCH') method (Tr. XVIiIll, 81:7-10) which stresses
a highly structured setting and performance of a series of
predi ctable tasks (Tr. XI X, 26:3-5; 28:4-17). Li ke Pat hways,

the Scott School program taught groups of five to six students
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in self-contained classroonms (Tr. XI X, 109:14-15) and provided
them with related services, as needed, from a speech and
| anguage therapist (Tr. XX, 108:19-20). The Scott School
program al so provided services from an occupational therapist.
Tr. XIX, 108:19. Unlike Pathways, each Scott School classroom
was staffed by a certified special education teacher and two
ai des who pl aced nore enphasis on group learning (Tr. XI X, 109-
111) and did not utilize DTT (Tr. VI, 44:1-4).

On March 30, 2000, N.B.’s mother inforned the Warw ck School
Departnent that N.B.’s famly was noving to Warwi ck and that
N. B. would be ready to start school on April 11. She delivered
several reports witten by Farbman-Page, N.B.’s Canden County
| EP, and various evaluations prepared by the Canden County
School District (the “Evaluation Mterials”)? N. B.” s not her
al so requested that an |EP neeting be scheduled as soon as
possi bl e.

On April 4, Kristin Greene, an Assistant Director of Speci al
Education for the Warwi ck School District, scheduled an |EP
meeting for April 13, 2000 and distributed copies of the

Eval uation Materials to her staff to review before that neeting.

2The Canden County docunents included a Psychol ogi cal Eval uation
(Feb. 24, 1999); an AutismEigibility Report (Muy 11, 1999); a
Speech Language Inpairnent Eligibility Report (Dec. 16, 1999); and an
Qccupational Therapy Annual Review (Dec. 14, 1999).
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Greene also wote to N.B.’s nother requesting that she execute
a release authorizing Warwick to obtain any remaining records
from the Canden County School District. N B.’s nother did not
provide that release until April 18, 2000, after the I1EP
nmeeting.

On April 7, Kinberly Brennan, the teacher who ran the Scott
School program wote to N.B.’s nother requesting a neeting with
N. B. before the I|EP neeting. That neeting never occurred
because N.B.’s mother testified that she did not receive the
letter until April 12, at which time it was too |ate to make the
necessary arrangenents. After reviewing the Evaluation
Mat eri al s, Brennan, also, began working on a proposed |EP for
the April 13 I EP neeting. At the April 13 meeting, N.B.’s
not her was acconpani ed by a parent advocate from Fam |lies for
Early Autism Treatnment. The neeting |lasted for three hours. It
began as a Multidisciplinary Team (“MDT”) neeting to determ ne
whet her N.B. was eligible for special education services in
Rhode Island.® After eligibility was established, the rest of

the nmeeting was spent discussing the proposed |IEP which stated

5 An “MDT” is conposed of various school officials, including a
school psychol ogi st, a special education adninistrator, and a speci al
education teacher. See Rhode Island Regul ati ons of the Board of
Regents for El enentary and Secondary Education Governing the Speci al
Education of Students with Disabilities (hereinafter “R 1. Regs.”),
e, V, 4.4. 1.
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that N.B. needed to learn in “small groups of 2-3 students or
1:1 teaching for newskills.” The proposed |IEP also called for
pl acenent in a self-contained special education classroom w th
part-ti me one-on-one instruction to be provided as needed and
related services to be provided by a speech and |anguage
t her api st, an occupati onal t her api st , and the school
psychol ogi st . N.B.’s nmother asked that the |EP specifically
provide that DTT be utilized but Brennan declined, saying that
t he Rhode Island Departnent of Education (“RIDE’) reconmends
t hat specific nethodol ogi es not be included in IEPs.4 Wen the
neeting ended, N.B.’s nmother presented a typewitten letter
that, obviously, had been prepared previously. That letter
rejected the proposed IEP on the ground that N. B. needed
i ntensive DTT training which the Scott School was not capabl e of
supplying and it requested that Warwi ck pay for a placenent at
Pat hways.

On April 17, Greene wwote to N.B.’s parents inform ng them
that Warwi ck woul d not agree to pay for a placenment at Pat hways
because, in its judgnment, the proposed |EP would afford N.B. a
“free and appropriate public education” and Pathways did not

offer an appropriate education in the “least restrictive

“There is no evidence in the record that either confirns or
contradi cts that assertion.
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environment”.® Greene’'s letter also stated that the | EP t eam had
relied on the Eval uation Materials provided by N. B.’s nother and
it mentioned her failure to execute the release authorizing
Warwi ck to obtain any additional docunents from Canden County.
Greene’s letter concluded by advising N.B.’s parents of their
right to a “due process” hearing. A copy of that letter is
appended hereto as Exhibit A

I n a subsequent exchange of letters, N.B.’s parents |isted
what they viewed as deficiencies in the proposed |IEP; reiterated
their rejection of the proposed |EP and stated their intention
to enroll N B. at Pathways on May 3 and to file a request for a
due process hearing if Warwick did not agree to a Pathways
pl acenment by then. Geene responded by suggesting a neeting to
di scuss the parents’ concerns and, possibly, to schedul e anot her
| EP meeti ng. Eventually, everyone agreed that a second |EP
nmeeting should be held on May 4.

At the May 4 neeting, both parties were represented by
counsel . That neeting | asted for approximately three hours and
focused on the concerns outlined in the parents’ letters.

Al t hough Warwi ck agreed to adopt nmost of the features of the

The I DEA requires states to educate disabled students in the
“l east restrictive environnent,” and nandates that each di sabl ed
child be educated with non-disabled children to the nmaxi mum ext ent
appropriate. 20 U S. C § 1412(a)(5)(A.

-8



Georgia I|EP, including a provision calling for one-on-one
instruction, as needed, it refused to include a specific
reference to DIT. As aresult, the parties were unable to agree
on an appropriate placenent and school officials proposed to
observe N.B. in a classroomsetting at the Scott School and to
reconvene the IEP teamin June for the purpose of reevaluating
the plan. N.B.’s parents rejected that proposal and, on May 8,
they enrolled N B. at Pathways w thout notifying Warw ck.

On May 19, N.B.’s nother and Dr. Mozingo visited the Scott
School and observed in Brennan’s classroom for approxi mtely
forty-five m nutes. Shortly thereafter, N.B.’s nother sent a
letter thanking Greene for the opportunity to visit and
suggesting that another visit be schedul ed. However, neither
party followed up on that suggestion

The Procedural History

On Septenmber 6, 2000, N.B.’s nother requested a due process
hearing pursuant to R 1. Regs., One, 11X, 7.1 alleging that
Warwi ck’ s proposed | EP did not provide N.B. with a “free and
appropriate public education” (a “FAPE’) and requesting a
pl acenent that included DIT. She al so sought a “stay put” order

designating Pathways as N B.’s “then-current educationa



pl acement” for the duration of the adm nistrative proceedings.?®

The hearing lasted for twenty days and included the
testi mony of nineteen witnesses and the presentation of seventy-
ni ne exhibits. Mich of the evidence consisted of testinony by
Dr. Gary Mesibov, Warwi ck’s expert wi tness, who testified that
Warwi ck’s | EP woul d have provided N.B. with a FAPE (Tr. Xl X,
131:9-14), and Dr. Mozingo, the plaintiffs’ expert w tness, who
testified that Warwick’s | EP was i nadequate because it did not
provide for the use of DTT (Tr. |, 150-151).

On March 5, 2001, the hearing officer rendered a decision

in which she found that Pathways was N.B.’s “then current

educati onal placenent.” H'g Of’r’s Decision (hereinafter
“Dec.”) at 31. She, also, deemed Warwick’'s proposed |EP
“i nappropriate,” primarily, because of what she found to be
“procedur al violations by the school department” t hat
“prevent[ed] the parents . . . from adequately participating in
the formul ati on and devel opnent of . . . [N.B."s] IEP.” Dec. at
47- 48. Finally, she found that Pathways was an “adequate

substitute enroll nent” for N.B. Dec. at 48.

®The “stay put” provision of the | DEA states that a disabl ed
child must remain in his “then-current educational placenment” for the
pendency of the administrative proceedi ngs and any appeal s taken
therefrom 20 U S C § 1415(j).
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Accordingly, the hearing officer granted the parents’
request for a “stay put” order and decided that Warw ck was
obliged to reinburse the parents for Pathways tuition for the
period begi nning on Septenmber 21, 2000, ten days after Warw ck
received notice of the request for a due process hearing, and
endi ng on March 5, 2001, the day the hearing officer’s decision
was rendered. Dec. at 47. She also directed Warwick to
conplete a full initial evaluation of N.B. within forty-five
(45) days, presumably, in order to afford Warwi ck an opportunity
to correct the aforenentioned procedural violations. Dec. at
48. Rei mbursement of N.B.’s parents for tuition expenses was
post poned until conpletion of that evaluation or the expiration
of the 45-day period, whichever occurred first. Dec. at 48.

The plaintiffs brought this action to recover attorneys’
fees that they incurred in connection with the adm nistrative
proceedi ngs. They rely on 20 U S.C. 8 1415(i)(3)(B), which
all ows an award of attorneys’ fees to parents who prevail in
| DEA proceedi ngs.

| nst ead of conducting the further eval uati on ordered by the
hearing officer, Warwick elected to file a counterclaim
chal I engi ng the hearing officer’s decision. Meanwhile, Warw ck
has been payi ng the Pat hways tuition charges incurred until that

challenge is resolved as it is required to do under 20 U.S.C. §
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1415(j ).

The Statutory FraneworKk

The I DEA requires states receiving federal education funds
to provide children between the ages of three and twenty-one who
have disabilities with “a free and appropri ate public education

designed to neet their unique needs.” 20 U.S.C. 88
1400(d) (1) (A), 1412(a)(1). The statute defines a “free and
appropriate public education” (“FAPE’) inter alia as “specia
education and related services” that are provided “at public
expense” and that neet federal and state standards.’” 20 U.S.C
§ 1401(8).

Courts have struggled to flesh out that rather cryptic
definition and to strike a proper balance between, on the one
hand, the goal of providing each handicapped child with an
“appropriate” education; and, on the other hand, the practical
difficulties in determining what is “appropriate” given the
consi derabl e expense involved in providing special services.

See Colin K. v. Schmidt, 536 F. Supp. 1375, 1386 (D.R. 1. 1982)

(citing cases), aff’'d, 715 F.2d 1 (1st Cir. 1983). The Suprene
Court has described a state’s obligation as sonething nore than

“furni shi ng handi capped children with only such services as are

‘States are free to establish standards that exceed the m ni num
level required by the IDEA. Roland M v. Concord Sch. GConm, 910
F.2d 983, 987 (1t Gr. 1990).
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avai |l abl e to non-handi capped children” but something |ess than
furnishing “every special service necessary to maxim ze each

handi capped child s potential.” Bd. of Educ. of Hendrick Hudson

Cent. Sch. Dist., Westchester County v. Rowl ey, 458 U S. 176,

198-99 (1982). More specifically, it has held that the “free
and appropriate public education” requirenent is satisfied if a
state provides “personalized instruction w th sufficient support
services to permt the child to benefit educationally fromthat
instruction.” Id. at 203. Thus, while the education and
services provided “nust afford sonme educational benefit to the
handi capped child, the benefit conferred need not reach the
hi ghest attainable level . . . " regardless of cost. Lenn v.

Portland Sch. Comm, 998 F.2d 1083, 1086 (1st Cir. 1993); see

also Colin K., 536 F. Supp. at 1386 (“Whatever the precise

definition of ‘free appropriate public education’ is, the term
certainly does not nean the best education possible.”).

The |IDEA nmandates that the contenplated education and
services be provided in conformty wth an individualized
education program (“I1EP"). 20 U.S.C. 8§ 1401(8)(D). In effect,
the IEP is the vehicle for providing a FAPE and states receiving
federal I DEA funds are required to prepare an |EP for each
eligible student. 20 U S.C. 8§ 1414(d)(2). The |DEA requires

t hat each child be educated in the “I|east restrictive
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environnent” and that, “[t]o the maxi mnum extent appropriate,”
the I EP nust provide for educating “children with disabilities
[together with] children who are not disabled,” 20 U S.C.

8 1412(a)(5), a practice called “mainstreamng.” Roland M V.

Concord Sch. Comm, 910 F.2d 983, 987-88 (1st Cir. 1990).

The statute further requires that an | EP be devel oped by an
| EP Team consisting of the parents, the special education
teacher, designated specialists, and a representative of the
| ocal school district. See 20 U.S.C. § 1414(d)(1)-(3). The IEP
Team nmust consider the strengths of the child, the concerns of
the parents, and the results of the child s npst recent
eval uati on. 20 U.S.C. § 1414(d)(3). The | EP must contain,
inter alia, a statement of the student’s present |evels of
performance; a statenment of measurable annual goals, including
benchmar ks or short-term objectives; and a statenment of the
speci al education and related services and supplenmentary aids
and services to be provided to the child. 20 U.S.C. 8§
1414(d) (1) (A (i)-(iii).

In addition to preparing an |EP that satisfies the |DEA s
substantive requirenents, the state or local school district
must conply with vari ous procedural safeguards that are desi gned
to ensure, anong other things, that the child s parents or

guardi ans have a neani ngful opportunity to participate in the
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process. See generally 20 U. S.C. § 1415, Those saf eguards
i nclude requirenents that the parents be afforded an opportunity
to inspect relevant records; obtain an independent educati onal
eval uation; and present conplaints regarding their child's
pl acenrent. 20 U.S.C. 8§ 1415(b). If the parents and the state
or the local school district agree on the content of the IEP
the child is placed in accordance with the EP. |If the parents
di sagree with the proposed |IEP, no placenment can be made. 34
C.F.R § 300.505(a)(1)(ii); R 1. Regs., One, IX 4.2 2.

Parents who challenge their child s IEP are entitled to an
“Inpartial due process hearing” that is conducted by an
educati onal hearing officer designated in accordance with state
| aw. 20 U. S.C. § 1415(f). After the due process hearing is
conpleted and any applicable admnistrative appeals are
exhausted, an aggrieved party may bring a civil action in the
district court which is enpowered to “grant such relief as the
court determnes is appropriate.” 20 U. S.C. 8§ 1415(i)(2)(A)-
(B).

Here, as previously stated, N.B.’s parents brought this
action for attorneys’ fees and Warwi ck countercl ai ned seeking to
overturn the hearing officer’s decision.

St andard of Revi ew

The | DEA provides that, when an action is brought in the
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District Court, the Court:

(1) shall receive the records of the adm nistrative
pr oceedi ngs;

(2) shall hear additional evidence at the request of
a party; and

(3) basing its decision on a preponderance of the
evidence, shall grant such relief as the court
determ nes is appropriate.

20 U.S.C. 8 1415(i)(2)(B)(i)-(iii).

The review conducted by the District Court nust be
“i ndependent” but “sonething short of conplete de novo review.”’
Roland M, 910 F.2d at 987 (citations omtted). |In contrast to
ot her types of adm nistrative appeals, the Court is not required
to accept the hearing officer’s findings sinply because they are

supported by substantial evidence in the record. Town of

Burlington v. Depart. of Educ. for the Commpnwealth of Mass.,

736 F.2d 773, 792 (1st Cir. 1984), aff'd, 471 U.S. 359 (1985).
Rat her, the District Court nust render a “bounded, independent
deci sion[]--bounded by the adm nistrative record and additi onal
evi dence, and independent by virtue of being based on a

preponder ance of the evidence before the court.” 1d. at 791-92.

However, in doing so, the District Court nust recognize

the expertise of the adm nistrative agency and give due

weight’” to the agency’s decision. Roland M, 910 F.2d at 989
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(citations omtted). The degree of deference and the weight
accorded to agency findings “wll vary, dependi ng on whet her the
court is review ng procedural or substantive matters and whet her
educational expertise is essential to the admnistrative

findings.” Burilovich v. Bd. of Educ. of the Lincoln Consol.

Sch., 208 F.3d 560, 566 (6'" Cir. 2000). The “precise degree of
def erence due [administrative] findings is ultimtely ‘left to

the discretion of the trial court.’” G D. v. Westnoreland Sch

Dist., 930 F.2d 942, 946 (1t Cir. 1991) (quoting Burlington, 736

F.2d at 792).

In rendering a decision, the District Court nust consider
both the “substantive goals” of the IEP and the *“procedural
guarantees” regarding the manner in which it is formnulated.
Roland M, 910 F.2d at 990. Accordingly, two questions nust be
asked:

First, has the State conplied with the procedures set

forth in the Act? And second, is the individualized

educational program developed through the Act’s
procedures reasonably calculated to enable the child

to receive educational benefits?

ld. (quoting Rowl ey, 458 U. S. at 206-07).
In any event, “‘[t]he ultimte question . . . is whether a

proposed | EP i s adequate and appropriate for a particular child

at a given point intime.’” Id. (quoting Burlington, 736 F.2d at

788) .
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Anal ysi s

Tuition During the Adm nistrative Proceedi ngs

A. The “Stay Put” Provision

The hearing officer’s decision requiring Warwick to
rei mburse N.B.’ s parents for Pathways’ tuition between Septenber
21, 2000 and March 5, 2001, was based, in part, on her finding
t hat Pat hways was N.B.’s “then current placenent” within the
meaning of the IDEA s “stay put” provision. The “stay put”

provision is set forth in 8§ 1415(j) which provides:

[Dluring the pendency of any [adm nistrative or court]
proceedi ng[] conducted pursuant to this section,
unless the State or |ocal educational agency and the
parents otherw se agree, the child shall remain in the
t hen-current educational placenent of such child, or,
if applying for initial adm ssion to a public school
shall, with the consent of the parents, be placed in
the public school program until all such proceedi ngs
have been conpl et ed.

20 U.S.C. 8 1415(j) (enphasi s added).

The mani fest purpose of the “stay put” provision is to
prevent a child s education frombeing disrupted while disputes
regardi ng the adequacy of the child s |EP are being resol ved.

See Drinker by Drinker v. Colonial Sch. Dist., 78 F.3d 859, 864

(379 Cir. 1996). The “stay put” provision functions as a type
of “‘automatic prelimnary injunction’” that preserves the

child s placenment at the tine that the IEP is challenged.
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M chael C. ex rel. Stephen C. v. Radnor Township Sch. Dist., 202

F.3d 642, 650 (3" Cir. 2000) (quoting Drinker, 78 F.3d at 864).
It prevents the school district fromunilaterally changing the
child s placenment during the pendency of review proceedings.
1d.

While the “stay put” provision does not prevent parents
from enrolling their child in a private school w thout the
school district’s consent, it neans that, if they do so, they

act at their own risk. Burlington, 471 U S. at 373-74

(“[Plarents who unilaterally change their child s placenent
during the pendency of review proceedi ngs, w thout the consent
of state or |local school officials, do so at their own financi al
risk.”). Thus, parents who unilaterally choose to educate their
child at a private school, while challenging a proposed | EP, are
not entitled to reinbursenent for tuition expenses incurred
during t he pendency of the adm ni strative proceedi ngs unl ess the
private school was the child s “then-current placenment”, 20
U S.C. 8 1415(j); or the parents succeed in their challenge to

the EP, dovis Unified School District v. California Ofice of

Adm nistrative Hearings, 903 F.2d 635, 641 (9" Cir. 1990) (If

parents prevail in adm nistrative proceedi ngs, school district
must pay for tuition expenses incurred prior to decision but,

if school district prevails, parents are not entitled to
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rei mbursement). In order to succeed in challenging an | EP, the
parents nust establish that the IEP fails to provide a FAPE and

that the private placenent was appropriate. Fl orence County

Sch. Dist. No. 4 v. Carter, 510 U.S. 7, 15 (1993) (Parents are

entitled to reinmbursenment if the court “concludes both that the
public placenent violated the | DEA and that the private school
pl acenent was proper under the Act.”).

An adm ni strative decision that a unilateral private school
enrol | mrent was appropriate constitutes the state’s “agreenment”
to that placenment for purposes of the “stay put” provision.

Burlington, 471 U.S. at 372; Susquenita Sch. Dist. v. Raelee S.

ex rel. Heidi S., 96 F.3d 78, 83-84 (3¢ Cir. 1996).

Accordingly, such a decision establishes the private school
enroll ment as the child' s “then-current placenent” and makes t he
school district responsible for any subsequent tuition expenses
unl ess and until a court decides otherwise. Raelee S., 96 F.3d

at 84; Covis Unified Sch. Dist., 903 F.2d at 641; Bd. of Educ.

of Montgomery County v. Brett Y., 959 F. Supp. 705, 710 (D. M.

1997) (“[Q nce parents receive a state adm nistrative deci sion
that the offered public placenment was inadequate and their
unilateral private placement was appropriate, the private
pl acement becones the ‘current educational placenent,’ and the

school systemis financially responsible for the cost of that
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pl acenent during the pendency of the underlying litigation.”)
(citations omtted). Mor eover, the school district is not
entitled to recover those expenses even if it eventually

prevail s.

[Where the final state adm nistrative decision rules
a town’s proposed I|IEP inappropriate and orders the
town to fund placenent, and the parents have conplied
with and inmplenented that decision, a town or |ocal
educat i onal agency 1Is estopped from obtaining
rei mbursenment for the tine period . . . covered by the
state agency decision and order.

Burlington, 736 F.2d at 800-801

In this case, the hearing officer’s finding that N.B.’s
“current placenent” during the period between Septenber 21, 2000
and March 5, 2001 was Pat hways and her findings that Warw ck had
failed to offer a FAPE and that the Pathways placement was
appropriate are based on errors of |law and are contrary to the
preponderance of the evidence.

B. N.B.’s “Then Current Pl acenent”

As already noted, the IDEA's “stay put” provision applies
to a child s “then-current placenent.” Under the |DEA, an

educati onal placenment does not occur unless it is made in

accordance with applicable state procedures. M chael C., 202
F.3d at 651. Consequently, when an existing placenment is

term nated, the “stay put” provision does not apply until a new
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pl acenent i s established which, ordinarily, requires the consent
of all concerned. As the Third Circuit has said:

[When a parent unilaterally renoves a child from an
exi sting placenent determ ned i n accordance with state
procedures, and puts the <child in a different
pl acenment that was not assigned through proper state
procedures, the protections of the stay-put provision
are inoperative until the state or |ocal educational
authorities and the parents agree on a new pl acenent.
Only once state authorities and parents have reached
such agreenment does a “then-current educati onal
pl acenent” cone into existence.

ld. (citing Raelee S., 96 F.3d at 83).

That principle is equally applicable where a child is
renoved from an existing placenent in State A and relocated to
State B. In such cases, a new placenent must be made in
accordance with State B' s procedures and the |EP previously
established in State A does not automatically continue in
ef fect. | d. In the words of the Office of Special Education
Pr ogr ans (“ OSEP”), whi ch IS char ged wi th princi pal
responsibility for adm nistering the | DEAE:

[ TIThe State B school district nust determ ne, as an

initial matter, whether it believes that the student

has a disability and whether the npst recent

eval uation of the student conducted by the school

district in State A and the State A school district’s

| EP meet the requirenents of [the | DEA] as well as the

educati onal standards of State B.

OSEP Policy Menorandum 96-5, reprinted in 24 Indiv. Disabil.
Educ. L. Rptr. 320 (U S. Dept. of Educ. Dec. 6, 1995)

820 U S C § 1402(a).
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(hereinafter “OSEP Mem 96-5").

Put anot her way, unless and until State B and the parents agree
on an |EP, the <child has “no ‘then-current educational
pl acement’ in [State B] and the stay-put provision provides no

relief for him” M chael C., 202 F.3d at 651. Absent such an

agreenent, the child, generally, should be placed in a regular
educat i onal program until an agreenent is reached or
adm ni strative review proceedi ngs are conpleted. OSEP Mem 96-
5.

In this case, the hearing officer recognized that the
Georgia |EP did not establish N.B.’s “then-current placenent.”
Dec. at 24-25. Nevertheless, she based her determ nation that
Pat hways was N.B.’s “then current placement” on the finding
that, while it did not “reflect[] in all respects, the Georgia
|EP,” it reflected it “nore fully” than did the Scott School
pl acenment. Dec. at 31. More specifically, her decision states
that “[i]nasmuch as the program at Pat hways reflects nmore fully
the Georgia IEP, it shall be considered the stay-put educati onal
pl acenent of the student . . . .” Dec. at 31. Thus, contrary
to both the case | aw and t he OSEP policy nmenorandum the hearing
officer, in effect, did treat the Georgia |EP as establishing
N.B.”s “then-current placenment” in Rhode Island.

This Court finds that, in so doing, the hearing officer
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erred and that N.B. had no “current placenment” during the
pendency of the admnistrative proceedings. Accordi ngly,
whether N.B.’s parents are entitled to reinbursenent for
Pat hways tuition during that period turns on whether the
proposed |EP provided a FAPE, and, if—it did not, whether
Pat hways was an appropriate placenent.

1. Vhether Warwi ck Provided a FAPE

A. The All eged Procedural Violations

As already noted, the IDEA contains various procedural
requi renments designed to ensure that a child s parents have a
meani ngf ul opportunity to participate in forrmulating the child' s
|EP. In this connection, the Supreme Court has said:

It seenms to us no exaggeration to say that Congress

pl aced every bit as much enphasi s upon conpliance with

procedures giving parents and guardians a |arge

measure of participation at every stage of the

adm ni strative process [citation omtted], as it did

upon the measurenent of the resulting |EP against a

subst anti ve standard.

Row ey, 458 U.S. at 205-206.
An | EP may be found deficient if the procedural requirenents

are not observed. See Roland M, 910 F.2d at 994. However ,

procedural violations are grounds for rejecting an IEP only if
there is “sone rational basis to believe that [the] procedural
i nadequaci es conprom sed the pupil’s right to an appropriate

education, seriously hanpered the parents’ opportunity to
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participate in the fornmulati on process, or caused a deprivation
of educational benefits.” ld. (citations omtted). Mer e

techni cal violations are not sufficient. Buril ovich, 208 F.3d

at 566; Scituate Sch. Comm v. Robert B., 620 F. Supp. 1224,

1228-29 (D.R. 1. 1985), aff’'d 795 F.2d 77 (1st Cir. 1986) (hol ding
that technical violations did not invalidate a proposed |EP
b