UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

UNI TED STATES OF AMERI CA

VS. CR No. 99-055-T

VI CTOR D. HNE

VEMORANDUM AND ORDER

ERNEST C. TORRES, Chief United States District Judge

Victor D. Hne has noved for reconsideration of a 108-nonth
pri son sentence i nposed for possession of cocai ne base with intent
to distribute. More specifically, Hne asks this Court to revisit
its refusal to consider an objection, raised by Hne on the day of
sentencing, to the manner in which the Pre-Sentence Investigation
Report (the “PSR’) cal cul ated his guideline sentencing range.

Because | find that Hne has failed to establish “good cause”
for not raising his objection withinthe tinme prescribed by Fed. R
Crim P. 32(b)(6) and Local R 40.2, his notion for reconsideration
i s deni ed.

Backgr ound

On Novenber 2, 1999, Hne pled guilty to one count of
possessing 50 grans or nore of cocaine base with the intent to
distribute, in violation of 21 U S.C. 88 841(a) & (b)(1)(A).

After accepting the plea, this Court advised Hne of his right

to review the PSR when it was conpleted; to discuss it with his
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counsel, Mary Ciresi; and to file objections to anything in the
report that he disputed. The Court further infornmed Hne that any
objections had to be filed within 14 days after the PSR was made
avail able for his inspection and that failure to object within the
14-day period would constitute a waiver.

On January 21, 2000, a copy of the PSR was furnished to Hne
and his counsel. It showed a Base O fense Level of 36, (PSR at 1
16), based on the fact that 332.7 grans of crack cocai ne and $8, 265
in cash were found in Hne’'s apartnment. (PSR at {8.) Pursuant to

the First Circuit’s decisionin United States v. Gerante, 891 F. 2d

364 (1 Cir. 1989), the probation officer converted the cash into
an equivalent quantity of crack cocaine, (PSR at 9{16), using a
conversion factor of $1,000 per ounce, the estinated street val ue
of crack cocai ne.

Hne filed a tinely objection to including the cash in the
calculation, claimng that it was not the proceeds of past drug
sales. Hne did not object to any other portion of the PSR

Hne appeared for sentenci ng on February 25, 2000, three weeks
after the deadline for filing objections had passed. At that tine,
attorney M chael Lepizzera announced that he had been retained to
represent Hne and sought to enter his appearance as Hne' s counsel,
even though he agreed that Cresi was “doing a good job” and Hne
had no conpl ai nts about Ciresi’s performance. Lepizzera disclosed

that he had net with Hne several tines during the previous few



weeks and stated that he was fully prepared to proceed with the
sentencing. As aresult, this Court all owed Lepizzera to enter his
appearance and granted Ciresi’s notion to withdraw and began the
sent enci ng heari ng.

After being cautioned that false testinony regarding the
source of the cash found in Hne's apartnent could jeopardi ze Hne’ s
eligibility for “safety valve” relief fromthe ten-year nmandatory
m ni mum sentence contained in 21 US. C § 841(b)(1)(A),! Hne
w thdrew his objection to treating the cash as drug proceeds.

However, Hne sought to rai se a new objection; nanely, that the
conversion rate of $1, 000 per ounce of crack cocai ne was erroneous.
Hne cited affidavits filed by a |law enforcenent officer in an
unr el at ed case descri bing controll ed purchases of crack cocai ne for
prices ranging from approximtely $1,000 to $5,600 per ounce.
Based on that information, Hne argued that a conversion factor of
$1,500 per ounce should have been used and that it would have
resulted in a guideline range of 87-108 nonths instead of 108-135
nont hs.

This Court refused to consider the proffered objection because
it was not tinely; no good reason was presented for the delay in

asserting it; and entertaining the objection would either deprive

! Both 18 U S.C. 8§ 3553(f) and the Sentencing Cuidelines, 88
2D1. 1(b)(6), 5Cl1.2 provide for a sentence reduction if the defendant neets
certain criteria set forth therein, including truthfully providing the
government will all infornmation and evidence relating to the offense.
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t he governnment of a fair opportunity to respond or would require a
continuation to afford it that opportunity, thereby setting a
precedent that could convert every sentencing into a nulti-part
pr oceedi ng.

Di scussi on

Fed. R Crim P. 32(b)(6)(B) states that “[w]jithin 14 days”
after receiving the PSR from the probation officer, counsel for
both the governnent and the defendant nust file “any objections to
any material information, sentencing classifications, sentencing
gui deline ranges, and policy statenents contained in or omtted
from the presentence report.” See also Local R 40.2(a)
(containing nearly identical |anguage).

The 14-day tine limt is nore than a nere technicality. It is
designed to ensure that the sentencing process is fair, efficient
and expeditious. If defendants or prosecutors are allowed to
ignore this requirenent and wait until the day of sentencing to
rai se objections, the sentencing court would be forced to choose
between two equally unpal atable alternatives. It could proceed
with the sentencing as schedul ed, thereby depriving the opposing
party of an adequate opportunity to counter the objection, and
rendering a decision made w thout benefit of all of the relevant
facts and/or the applicable law. Alternatively, the court could
post pone the sentencing in order to afford the opposing party an

opportunity to respond, thereby delaying the proceeding,



squandering judicial resources, and interfering with the efficient
adm ni stration of justice.

O course, there are cases when justice requires that
objections to the PSR be considered even though they were not
tinmely filed. Both Fed. R Cim P. 32(b)(6)(D and Local R
40. 2(d) allow objections to be nmade after the 14-day deadline for
“good cause” shown. Good cause may consist either of a valid
reason for the delay or a showing that the matter bei ng chal | enged
woul d result in the defendant receiving a sentence that “is sinply

wong, with no basis infact.” United States v. Young, CR 95-851,

1996 W. 737197, at *2 (S.D.N. Y. Dec. 24, 1996). Neither factor is
present in this case.

Hne of fers no explanation for waiting until the el eventh-hour
to raise the proffered objection. Although he changed counsel on
the day of sentencing, there is no suggestion that his previous
counsel was remss infailing toraise the issue. On the contrary,
both Hne and his new counsel made it clear that they considered
previ ous counsel to have done a good job, an opinion that this
Court shares. Moreover, previous counsel’s failure to raise the
proffered objection was not cited as a reason for the change in
representation.

More i nportantly, Hne had been consulting with new counsel for
sone time before sentencing. Consequently, he had anple

opportunity to file his objection before the date set for



sent enci ng. ?

Nor has Hne established that the conversion factor of $1, 000
per ounce “is sinply wong.” Hne's drug activities took place in
the netropolitan Providence area, while the affidavits on which he
relies refer to the price of crack cocaine in the smaller Town of
Westerly, approximately 50 mles away. Moreover, the quantities
involved in the Westerly case were nmuch smaller than the quantity
seized fromHne's apartnent. In addition, the affidavits in the
Westerly case show that the price of the crack purchased varied
considerably and was inversely proportional to the quantity
involved in each transaction. Thus, according to Hne's own

cal cul ations, the Westerly sales can be sumari zed as foll ows:

Cocai ne Base Anount Transaction Price Price Per Qunce
1.01 grans $200 $5, 600
1.03 grans $200 $5, 600
5.66 grans $500 $2, 504
1.82 grans $200 $3, 115
0.59 grans $100 $4, 805
2.42 grans $300 $3,514
2.55 grans $350 $3, 891
6.36 grans $700 $3, 120
1. 07 grans $200 $5, 299
7.39 grans $650 $2, 493

2 The affidavits relied upon by Hne were filed on February 2, 2000,

nore than three weeks before Hne's sentencing hearing and before expiration of
t he 14-day peri od.



9.46 grans $600 $1, 798
6.29 grans $600 $2, 704
2.30 grans $300 $3, 697
5.15 grans $300 $1, 651
2.33 grans $170 $2, 161
4,80 grans $500 $2, 953
13. 62 grans $500 $1, 035
13.69 grans $500 $1, 035
2.64 grans $200 $2, 147

It is apparent from these figures that, for quantities in
excess of ten grams, the price was very close to the conversion
factor of $1,000 per ounce used in calculating Hne’'s sentence and
much farther fromthe figure of $1,500 an ounce used by Hne.

In short, Hne has failed to denponstrate that applying the
conversion factor of $1,000 per ounce was “sinply wong.”

Concl usi on
For all the foregoing reasons, the defendant’s notion for

reconsi deration of his sentence is hereby DEN ED

T 1S SO ORDERED

Ernest C. Torres
Chief United States District Judge
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Dat e: June 16 , 2000



