UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

PROVI DENCE SCHOOL DEPARTMENT
V. C.A. No. 96-127-T
ANA C., a m nor

MVEMORANDUM AND ORDER

ERNEST C. TORRES, United States District Judge.

This is an appeal by the Providence School Departnent ("the
Departnment™), from a review officer's decision under the
I ndividuals with Disabilities Education Act ("IDEA"), 20 U S.C. 8
1400 et seq. The decision requires the Departnent to provide
educational services to Ana C. ("Ana") as conpensation for services
to which she was entitled but was not provided.

The i ssue presented i s whet her the Departnent can be required
to provide such services even though Ana no longer resides in
Provi dence; and, if so, where the services nust be provided.
Because | find that the services nust be provided at Ana's current
pl ace of residence, the review officer's decision is affirned.

Backgr ound

Ana is a mnor and, due to a nental handicap, she is eligible
for special education services under the |DEA See 20 U.S.C. 8
1400(c), 1412(1). Ana lived in Providence, Rhode Island from
August of 1989 to Novenber of 1992. In Novenber of 1992 she noved
to Pennsyl vania, where she currently resides.

During the sumers of 1990, 1991 and 1992, the Providence



School Departnent failed to provide her with a total of 150 days of
special education to which she was entitled. The Depart nment
concedes that Ana should have received the special education
services, but it maintains that she is no | onger eligible because
she no | onger resides in the Providence school district.

Ana seeks to require the Departnent to provide her wth
equi valent services at her new residence in Pennsylvania.
Accordingly, she filed a conplaint and request for a due process
hearing pursuant to 20 U.S.C. 8§ 1415(b) in order to recover the
servi ces.

A hearing officer designated by the Rhode | sl and Depart nent of
Education decided that, because Ana no longer resides in
Provi dence, the Departnment is not obliged to provide services to
her. On appeal, that decision was reversed by a review officer who
ordered the Departnent to provide Ana with 150 days of specia
education services at her new residence. The Departnent brought
this action, pursuant to 20 U S.C. 8 1415(e), challenging the
review officer's decision.

St andard of Revi ew

I n consi dering appeal s fromadm ni strative deci si ons under the
| DEA, courts enploy an "internediate" standard of review that
"requires a nore critical appraisal of the agency determ nation
than clear-error reviewentails, but which, nonethel ess, falls well

short of conplete de novo review." Lenn v. Portland Sch. Comm,

998 F.2d 1083, 1086 (1st Cir. 1993). However, where, as here, the

facts are undi sputed and the issue before the Court is one of |aw,



the reviewis de novo. Nary P. v. Illinois State Bd. of Educ., 919

F. Supp. 1173, 1177 (N.D. IIl. 1996); Raynond S. v. Ramirez, 918 F.

Supp. 1280, 1289 (N.D. |owa 1996).

Di scussi on

The IDEA requires states that receive federal funding for
speci al education services to provide a free appropriate public
education for all handi capped children within the state. 20 U S.C
8§ 1412(a)(1)(A). Under Rhode Island law, the responsibility for
provi di ng appropriate special education services for "nentally
retarded” children of el enentary or secondary school age i s i nposed
on the school conmmttee of the city or town where the child
resides. See RIl. Gen. Laws 8 16-24-1. Thus, a school commttee's
obligation to provide such services extends only to children who

reside within its school district. See Smith v. Cunberl and Sch

Comm, 415 A 2d 168, 171-72 (R 1. 1980) (school commttee mnust

provi de special education that best satisfies needs of a resident
handi capped child).

However, when a school departnment denies special educational
services that are required by the IDEA, the renedy may include a
requi renent that conpensatory services be provided. Pihl v.

Massachusetts Dep't of Educ., 9 F.3d 184, 188 (1st Cr. 1993). The

rationale for that remedy is that it ""nerely requires [the school

district] to belatedly pay expenses that [it] shoul d have paid al

al ong. Id. (quoting Mener v. State of M ssouri, 800 F.2d 749,

753 (8th Cir. 1986) (internal citations omtted)).

Requi ri ng conpensatory services i s appropriate even where the



student has passed the age of eligibility under the IDEA. 1d. at
189- 90. O herwise, there would be no effective renmedy for the
i nproper denial. As the Pihl court explained:

In order to give neaning to a di sabled student's right to
an education between the ages of three and twenty-one,
conpensatory education nust be available beyond a
student's twenty-first birthday. O herwi se, school
districts sinply could stop providing required services
to ol der teenagers, relying on the Act's tine-consum ng
revi ew process to protect themfromfurther obligations.

: [ Al bsent a conpensatory education award, courts
woul d be power| ess to aid intended beneficiaries who were
over twenty-one but who had not sought out an alternative
educational program (citations omtted). We cannot
believe that Congress, in establishing a disabled
student's right to public education, would all owa school
district to suspend the educational rights of such
di sabled eighteen- or nineteen-year-olds wthout a
remedy.

Id. at 189-90.

That rationale is equally applicable in this case. The fact
that Ana's present ineligibility stems fromher place of residence
rather than her age is a distinction without a difference. Thus,
at least one court has held that a school departnent nmay be
required to provi de conpensatory educati on servi ces even t hough t he

child no longer resides in the district. Neshaminy Sch. Dist. v.

Karla B., 1997 W. 137197, *6 (E.D. Pa. March 20, 1997) ("If the
rule were to the contrary, then a school district could sinply stop
provi ding required services to a student with the underlying notive
of inducing this student to nove fromthe district, thus renoving
any future obligation under |IDEA which the district may owe the
student. Such a result would frustrate the purposes of IDEA in

that a student would be denied his right to a [free appropriate



public education].").

The Departnment argues that it will provide the services if and
when Ana returns to Providence. That argunment overl ooks the fact
that a school district is obliged not only to provide services to
an eligible student; but, also, to conpensate a student who
wongfully is deprived of those services. Ana's right to
conpensation for the past denial would be a hollowone if it could
be conditioned upon satisfying requirenments governing present
eligibility.

Concl usi on

For all of the foregoing reasons, the Review Oficer's
Deci sion of January 23, 1996 is affirnmed and the Departnent is
directed to provide Ana with 150 days of special education
services, in addition to what she is receiving from her school
district in Pennsylvania, at her place of residence.

T 1S SO ORDERED

Ernest C. Torres
United States District Judge

Dat e: , 1998
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