UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

UNI TED STATES OF AMERI CA

V. CR NO  91-115T
STEPHEN A. SACCOCCI A, et al.

MVEMORANDUM AND ORDER

ERNEST C. TORRES, United States District Judge.

The governnment has noved to forfeit eighty-three (83) bars of
gold pursuant to a crimnal forfeiture judgnment against Stephen A
Saccoccia. For reasons hereinafter stated, the governnment’s notion
is granted.

Backgr ound

In 1993, Saccoccia was convicted of RICO conspiracy and
various noney |aundering offenses arising out of a schene to
| aunder noney obtained from illegal drug trafficking. See

generally United States v. Saccoccia, 58 F.3d 754 (1st Cir. 1995).

The crim nal judgnent of conviction required Saccoccia to forfeit
$136 million representing the proceeds of his crimnal activity.
Sone of Saccoccia’'s convicted co-conspirators also were ordered to

forfeit portions of the proceeds. See United States v. Saccocci a,

823 F. Supp. 994 (D.R 1. 1993), aff’'d, 58 F.3d 754 (1st Cir. 1995).
Since nost, if not all, of the noney derived from the | aundering
schenme had been wired to Col onbian drug dealers or deposited in
forei gn banks, an order was entered all ow ng t he governnment to seek

forfeiture of substitute assets belonging to the defendants. See



United States v. Hurley, 63 F.3d 1, 23-24 (1st GCr. 1995);

Saccoccia 58 F.3d at 783.

The governnent has filed an affidavit stating that, to date,
it has forfeited approximately $3 mllion in assets belonging to
t he defendants and that proceedings to forfeit additional assets
worth approximately $8 mllion are pending in several European
countries. (Scully Aff. § 3.) The property that is the subject of
this forfeiture notion consists of eighty-three (83) bars of gold,
val ued at approximately $2.1 million, that were buried or otherw se
secreted at the hone of Saccoccia s nother.

Saccoccia’'s objections to the forfeiture notion may be
sumari zed as foll ows:

1. Forty (40) of the gold bars are not forfeitable because

Saccoccia clains no ownership interest in them
2. The Court shoul d “suppress” the forty-three (43) bars in which

Saccocci a does assert an ownership interest on the ground t hat

the governnment |earned of them by deposing David Saucier

w t hout affording Saccoccia an opportunity to be present

t hereby violating a previous order of this Court.

3. That the Court should defer ruling on the forfeiture notion
until a 8 2255 notion filed by Saccoccia has been deci ded.

4. That the Court should defer ruling on the forfeiture notion
until Saccoccia is able to conduct discovery regardi ng assets

already forfeited by the governnent because the val ue of any



such assets would reduce his forfeiture liability.

Di scussi on

Omership of the Gold Bars

RICO s “substitution of assets” provision allows for the

forfeiture of any “property of the defendant.” 18 U . S.C. § 1963(m

(enphasi s added). Saccoccia argues that, because he does not claim
any property interest in forty (40) of the gold bars, these bars
are not his property; and, therefore, they are not subject to the
forfeiture order against him However, there is no need to
consi der that argument because Saccoccia' s disclainer deprives him

of standing to contest the forfeiture of these bars. See United

States v. $191,910.00 in U S. Currency, 16 F.3d 1051, 1057 (9th

Cr. 1994); see also United States v. 500 Del aware St., Tonawanda,

New York, 868 F. Supp. 513, 518 (WD.N Y. 1994) (“a claimant nust
establish that he has a sufficient interest in the property to give
himArticle Il standing to contest the forfeiture”), aff’d, 113
F.3d 310 (2d Cr. 1997).

I1. “Suppression” of the Gold Bars

On January 19, 1996, this Court entered an order requiring the
governnment to afford Saccoccia an opportunity to be present at any
depositions conducted in connection wth the forfeiture

pr oceedi ngs. See United States v. Saccoccia, 913 F. Supp. 129

(D.R 1. 1996). Several days l|ater, the governnent noticed the

deposition of David Saucier, Saccoccia s brother-in-law, and sent



a copy of the notice to Saccoccia. Hours before Saucier’s
deposition was schedul ed to begin, Saucier and his counsel net with
the United States Attorney and Saucier apparently told the
gover nnment about the gold bars hidden at Saccoccia s nother’s hone.

Saccoccia asserts that the governnment’s nmeeting with Saucier
violated the Court’s order; and that, as a sanction for the
viol ation, the Court should “suppress” the gold bars (i.e., prevent
t he government fromforfeiting then). Saccoccia argues that since
the neeting was precipitated by the notice of deposition, he had a
right to be present.

This argunent, too, nmay be di sposed of summarily. This Court
previously denied Saccoccia’s notion to hold the governnent in
contenpt of the January 19 order. 1In so doing, the Court observed
that the order nerely entitles Saccoccia to be present at
“depositions” and does not confer on himthe right to be present
when a witness voluntarily agrees to be interviewed. (See June 6,
1997, Tr. at 9-11.) The fact that Saucier’s willingness to neet
wi th the governnment may have been pronpted by t he prospect of being
deposed does not convert the interview into a deposition.
Accordingly, the neeting with Saucier did not violate the January
19 order.

[l Pendency of 8 2255 Mbtion

Saccoccia offers no reason why the pendency of his 8§ 2255

notion should preclude forfeiture of the gold bars. Nor is the



Court able to divine such a reason

Even the pendency of a direct appeal does not stay execution
on a forfeiture judgnent. See Hurley, 63 F.3d at 23. Wiile entry
of a notice of appeal generally “divests the district court of
jurisdiction to adjudicate any nmatters related to the appeal,” a
“district court retains authority to decide matters not
i nconsistent with the pendency of the appeal” such as awards of
attorneys’ fees, acts in aid of execution of a judgnent that has
not been stayed and substitution of assets orders in crimna

forfeiture cases. 1d. (quoting United States v. Distasio, 820 F. 2d

20, 23 (1st CGir. 1987)).

There is even less reason for staying execution on a
forfeiture judgnent where, as here, the judgnent has becone final.
Saccoccia' s conviction becane final when it was affirmed by the

Court of Appeals and the Suprene Court denied certiorari. The fact

t hat Saccoccia s 8§ 2255 notion collaterally attacks the conviction
does not strip the conviction of its finality or prevent the
government from executing on the forfeiture order that is part of
t he judgnment of conviction. Oherw se, a convicted defendant coul d
frustrate, indefinitely, any efforts to enforce a judgnent agai nst
himsinply by filing a § 2255 noti on.

| V. Entitlenent to Di scovery

Saccoccia’'s final argunent is nore difficult to decipher

because it takes different fornms in the various nenoranda fil ed by



counsel . The gist of the argunent appears to be that the
forfeiture judgnent against Saccoccia nust be reduced by any
anounts already forfeited by his indicted and unindicted co-
conspirators, and that Saccoccia is entitled to conduct discovery
for the purpose of determ ning whether any such forfeitures have
occurred.

A Credit for Amunts Forfeited by Ohers

In determning the extent to which Saccoccia is entitled to
credit for amounts that the governnent may have forfeited from
others, a distinction nmust be drawn between anounts forfeited from
uni ndi cted co-conspirators (i.e., the Colonbian drug lords) and
anounts forfeited fromthose co-conspirators who were indicted and
convicted (i.e., his co-defendants).

Judgnents of forfeiture were entered only against Saccoccia
and his co-defendants. The anount of the judgnent against each
defendant reflects the “proceeds obtained” by that defendant and
how nmuch of the proceeds obtained by other nenbers of the
conspiracy were reasonably foreseeable by that defendant. See
Saccoccia, 823 F. Supp. 994. Thus, the forfeiture judgnments
agai nst Stephen and Donna Saccoccia were for the entire $136
mllion in proceeds and the judgnents against the remaining
defendants were for | esser amobunts. The fact that the defendants
may have transmitted sonme of the proceeds or other sums to

uni ndi cted co-conspirators had no bearing on the cal culation of



t hose judgnents.

Each defendant is liable for the full anount of the forfeiture
j udgnment entered against him or her, but “[t]he governnent can
collect its $136 mllion only once.” Hurley, 63 F.3d at 23.
Accordingly, the amount that Saccoccia is required to forfeit nust
be reduced by anpbunts already forfeited by his co-defendants
pursuant to the forfeiture judgnents entered against themin this
case.!

On the ot her hand, Saccocciais not entitled to credit for any
anounts that may have been forfeited by unindicted co-conspirators.
Since no forfeiture judgnents were entered agai nst the unindicted
Col onbi an drug lords, they do not share in Saccoccia s liability
under the $136 million forfeiture judgnent. Moreover, any anmounts
that m ght have been forfeited by those individuals could not have
been forfeited pursuant to that |judgnent. Accordingly, even
assum ng, arguendo, that the governnent has forfeited anounts
bel onging to unindicted co-conspirators, those anpunts woul d not
reduce Saccoccia’'s liability for the judgnment entered against him
in this case; and, therefore, discovery regarding any such

forfeitures would serve no purpose.

!Assets belonging to the convicted co-defendants that may
have been forfeited for reasons unrelated to the forfeiture
judgnments in this case would not reduce Saccoccia s liability
because the shared liability enconpasses only the $136 mllion
for which these defendants are jointly responsible as a result of
t he conspiracy for which they were convicted.
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B. Need for Discovery

Whet her action on the governnment’s forfeiture notion shoul d be
deferred in order to afford Saccoccia an opportunity to conduct
di scovery with respect to anounts that m ght have been forfeited by
co- def endant s depends upon the |ikelihood that di scovery would | ead
to rel evant evidence. The burden of establishing such a likelihood
rests upon Saccoccia. In this case, no such show ng has been nade.

On the contrary, there are a nunber of reasons why it appears
hi ghly unlikely that discovery would yield any information that
m ght affect disposition of the governnent’s notion.

I n support of its forfeiture notion, the governnent has fil ed
an affidavit by special agent Mchael Scully of the FBI. Scully’s
affidavit states that he has been involved in the i nvestigati on and
prosecution of the defendants since its inception. (Scully Aff. §
1.) It further states that the governnment already has forfeited
approximately $3 mllion worth of assets belonging to the
defendants and that the forfeiture of additional assets worth
approximately $8 million that were seized in several European
countries is pending. (ld. T 3.)

Saccocci a argues that the affidavit shoul d be stricken because
it is not based on Scully’ s personal know edge. However, that
argunent fails for two reasons.

First, Saccoccia fails to cite any requirenent that evidence

presented during the course of proceedings in aid of execution of



a judgnent nust be based upon first-hand know edge. Al though the
Federal Rul es of Evidence do not address this precise issue, they
expressly state that they are i napplicable to a nunber of anal ogous
“m scel | aneous proceedings,” including sentencings. See Fed. R
Evid. 1101(d)(3).

More inportantly, Scully s affidavit indicates that he has
been involved in the investigation and prosecution since its
i nception. Thus, he would be in a good position to knowthe facts,
and the information in the affidavit would appear to be reliable.

Mor eover, Saccoccia, hinself, alnost certainly woul d be aware
of any additional anmounts that m ght have been forfeited. Saccoccia
presumabl y knows what assets belong to himand his wife and where
they are located. Thus, it would be arelatively sinple matter for
himto determ ne whether any of them are m ssing.

Al t hough Saccoccia may not be as famliar with the co-
def endants’ assets, they appear to be non-existent. Mst of the
co-def endants were determ ned to be indigent and were represented
by counsel appointed pursuant to the Crimnal Justice Act, 18
U S.C. 8 3006A.

In any event, it is difficult to see how assets belonging to
Saccoccia or his convicted co-conspirators could have been
forfeited pursuant to the forfeiture judgnents entered in this case
W t hout Saccoccia’s know edge. In his supplenental nmenorandum

Saccocci a nmakes the bald assertion that the governnent could have



sei zed the defendants’ property without this Court’s know edge by
registering the forfeiture judgnents in other states. However, he
fails to explain how that could be acconplished wthout his
knowl edge and the know edge of this Court.

The inplausibility of Saccoccia s speculation regarding
possi bl e undi scl osed forfeitures is underscored by the fact that
such forfeitures would have to exceed $122.9 nillion in order to
af fect disposition of the notion presently before the Court. As
al ready noted, the judgnent against Saccoccia is in the anmount of
$136 nmillion and the governnment acknow edges that it has already
forfeited or is seeking to forfeit $11 mllion worth of assets
bel onging to Saccoccia, |eaving a deficiency of $125 mllion.
Since the gold bars, in question, are valued at only $2.1 mllion,
the undi scl osed forfeitures inagined by Saccoccia would have to
exceed $122.9 million in order to affect the governnent’s right to
forfeit them

For reasons already stated, it is highly unlikely that
forfeitures of that mnmagnitude could have been nmde, at |east
W t hout Saccoccia s know edge. Consequently, there is no
sufficient reason to defer ruling on the governnent’s notion while
Saccocci a engages in discovery. Inthis respect, the situationis
simlar to a request for discovery, pursuant to Fed. R Civ. P.
56(f), prior to responding to a sunmary judgnent notion. The party

maki ng such a request nust showthat there is “a plausible basis to
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beli eve that discoverable materials exist that would likely raise

a genuine issue of mterial fact.” Otiz Caneron v. Drug

Enf orcenent Admin., 959 F. Supp. 92, 94 (D.P.R 1997), aff’'d, 139

F.3d 4 (1st Cr. 1998); accord Resolution Trust Corp. v. North

Bridge Assocs., Inc., 22 F.3d 1198, 1203 (1st GCr. 1994). Here,

Saccoccia has failed to provide any reason for believing that
di scovery would produce any information relevant to the instant
not i on.

Concl usi on

For all of the foregoing reasons, the governnent’s notion to
forfeit the 83 gold bars is granted.

I T 1S SO ORDERED,

Ernest C. Torres
United States District Judge
Dat e: , 1999
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