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MVEMORANDUM AND ORDER

ERNEST C. TORRES, United States District Judge.

Harry and Susan Kachougi an brought this action against the
United States of Anerica and the Internal Revenue Service (“IRS")
(hereinafter collectively referred to as the “governnment”) in which
they seek danmges, pursuant to 26 U S C. 8§ 7433, for the
government’s al l egedly unlawful tax collection activities.

The case presently is before the Court for consideration of
the plaintiffs’ objections to two reports by a Mugistrate Judge
recommendi ng that the governnent’s Rule 12(b)(6) notion to dismss
be granted and that the plaintiffs’ notion to amend their conpl ai nt
be deni ed.

Because | find that anmendnment woul d be futile, and because |
further find that the original conplaint does state a claim upon
which relief may be granted, the reconmendation that the notion to
anmend be denied is accepted and the recomendati on that the notion
to dism ss be granted, is rejected.

Backgr ound




The pertinent facts alleged in the plaintiff’'s pro se
conplaint are as foll ows.

In June of 1994, special agent Donenic Canbra of the IRS
appeared at the plaintiffs’ honme and infornmed themthat there was
an outstanding tax assessnent against them anounting to
approxi mately $92,000. The assessnent purportedly was based upon
the plaintiffs’ 1992 incone tax return. The plaintiffs deny
receiving prior notice of any such assessnent and al |l ege that they
told Canbra that they did not even file a 1992 return because their
income was insufficient to trigger the filing requirenent.

According to the plaintiffs, Canbra stated that he woul d | ook
into the matter and get back to them However, in Septenber of
1994, the plaintiffs received notice that Canbra had filed a notice
of levy on their home. The plaintiffs continued to dispute any tax
[i1ability and, on nunmerous occasi ons, demanded that the I RS produce
what it clainmed was their 1992 return.

On June 21, 1995, the plaintiffs received a letter fromthe
| RS acknow edging that no such return could be |ocated and
extending an apology for any inconvenience resulting from the
error. It is not clear whether the lien was rel eased at that tine.
Being in no nobod to accept the tendered apology, the plaintiffs
commenced this action.

Procedural History

The pro se conplaint was filed pursuant to 26 U S. C. § 7433



which permts taxpayers to maintain actions against the United
States for certain unlawful collection activities by the IRS. The
governnent responded by filing a “Mtion to Dsmss or,
Al ternatively, for Summary Judgnent.” That notion was referred to
a Magi strate Judge who recommended that it be granted.

After obtaining counsel, the plaintiffs objected to that
recomendation and, in an apparent effort to address sone of the
deficiencies cited by the Magistrate Judge, noved to amend their
conplaint to assert a claimunder 8 7432. The notion to anend,
al so, was referred to the Magi strate Judge who reconmended that it
be denied. The plaintiffs have objected to that recommendati on,
t 00.

The Court, now, is called wupon to rule on both
reconmendat i ons.

Di scussi on

St andard of Review Under 28 U.S.C. 8§ 636(b)(1)(B)

Wen an objection is nmade to a Mugistrate Judge's
recomendation regarding a natter referred pursuant to 28 U S.C. §

636(b)(1)(B), the district court conducts a de novo review

However, the scope of reviewis |limted to the matters raised by
the parties’ objections. The Court is not obliged to, sua sponte,
revi ew determ nations that have not been challenged. Nor is it the
Court’s role to parse the record in search of evidence or argunents

t hat may support or counter the objections raised. See Santiago v.




Canon U S.A., Inc., 138 F.3d 1, 4 (1st Cr. 1998) (“The district

court is under no obligation to discover or articulate new | ega
theories for a party challenging a report and recommendati on i ssued
by a magi strate judge.”). Rather, it is incunbent upon the parties
to cite the relevant portions of the record in their objections
and/ or responses to objections.

Mor eover, objections nust relate to natters presented to the
Magi strate Judge. A party may not raise an issue for the first
time in its objection to a report and recomendati on. See

Pat erson-Leitch Co. v. Massachusetts Mun. \Wol esale Elec. Co., 840

F.2d 985, 990-91 (1st Cr. 1988) (“W hold categorically that an
unsuccessful party is not entitled as of right to de novo revi ew by
the judge of an argunent never seasonably raised before the
magi strate. . . . Systemc efficiencies would be frustrated and
the magistrate’s role reduced to that of a nmere dress rehearser if
a party were allowed to feint and weave at the initial hearing, and
save its knockout punch for the second round.”).

1. The Mtion to Anend

A. St andard of review

Cenerally, leave to anend is granted freely “when justice so
requires.” Fed. R Cv. P. 15(a). However, a notion to anend may
be deni ed when al | owi ng t he proposed anmendnent woul d be an exerci se

infutility. Resolution Trust Corp. v. &Gold, 30 F. 3d 251, 253 (1st

Cr. 1994).



B. Section 7432

In this case, the proposed anmendnent seeks to add a claim
under 8 7432 which permts a taxpayer to bring an action agai nst
the United States for damages resulting fromthe IRS s know ng or
negligent failure to release a lien on the taxpayer’'s property.
26 U S.C. 8§ 7432(a) (1994). Section 6325 requires the IRS to
release a lien wthin 30 days after learning that it 1is
unenforceable. 26 U S . C 8§ 6325(a)(1) (1994).

One of the reasons given by the Magistrate Judge for
recommendi ng denial of the notion to anend was the plaintiffs’
failure to exhaust their admnistrative renedies. Si nce that
reason is sufficient to support the recomendation, there is no
need to address the plaintiffs’ challenge to the renai ni ng reasons.

Section 7432(d)(1) expressly provides that, in order to
recover danages under 8 7432, a taxpayer, first, nust exhaust
avai | abl e adm ni strative renedies.

(d) Limtations. (1) Requirenment that admnistrative

renmedi es be exhausted. A judgnent for damages shall not be

awarded . . . unless the court determnes that the plaintiff

has exhausted the admi nistrative renmedi es avail able to such
plaintiff within the Internal Revenue Servi ce.

By regul ation, the IRS has established a conprehensive

admnistrative review process. See 26 CF.R § 301.7432 (1999).
The plaintiffs’ argunent that the IRS s | etter concedi ng that

the 1992 tax assessnment was unenforceabl e satisfies the exhaustion

requirenent is without nerit. Their claimis for the damages that



they allegedly sustained as a result of the lien based on that
assessnent. That claimnever was presented, and the plaintiffs’
failure to exhaust their admnistrative renedies with respect to
that claim would render their proposed anendnent an exercise in
futility.

[11. The Mtion to Dism ss or for Summry Judgnent

A. St andard of Revi ew

Motions to dismss and notions for summary judgnent are
intended to provide a sinple, expeditious and relatively
i nexpensi ve neans of resolving cases in which there is no need for
a full-blown trial. Athough it is difficult to fault counsel for
filing the instant notion, this case presents a typical exanple of
how such notions frequently have the opposite effect by
conplicating and protracting the proceedi ngs thereby i ncreasing the
time and resources expended by litigants and the Court in seeking
to resolve what, otherw se, would be relatively sinple issues.

One source of confusion is the fact that the standards for
deciding a notion to dismss and a nmotion for summary judgnment
di ffer markedly and when both are joined, it beconmes difficult to
determ ne the notion to which each argunent rel ates.

Inruling on a Rule 12(b)(6) notion to dism ss, the Court does
not | ook beyond the four corners of the conplaint. Moreover, it
must accept the facts as alleged in the conplaint as true and

construe themin the light nost favorable to the plaintiff. See



&ooley v. Mobil G Corp., 851 F.2d 513, 514 (1st Cr. 1988). The

notion should be granted “[o]lnly if, when viewed in this manner
the pleading shows no set of facts which could entitle [the]
plaintiff torelief.” 1d.

On the other hand, notions for summary judgnent i ncorporate
matters outside of the pleadings. Summary judgment should be
grant ed when "t he pl eadi ngs, deposi tions, answer s to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to a judgnent
as a matter of law" Fed. R Cv. P. 56(c). In deciding a notion
for summary judgnent, a court nmust view the evidence in the |light
nmost favorable to the non-noving party, drawing all reasonable

inferences in that party's favor. See United States v. One Parcel

of Real Property Wth Bldgs., Appurtenances, And |nprovenents,

Known as Plat 20, Lot 17, Great Harbor Neck, New Shoreham R I.,

960 F.2d 200, 204 (1st Gir. 1992).

B. Section 7433

As al ready noted, the pro se conpl ai nt was brought pursuant to
8§ 7433. That section permts a taxpayer to sue the United States
for damages:

If, in connection with any collection of Federal tax wth
respect to a taxpayer, any officer or enpl oyee of the I nternal
Revenue Service recklessly or intentionally disregards any
provision of this title, or any regul ati on pronul gated under
thistitle, such taxpayer may bring a civil action for damages
agai nst the United States.



26 U.S.C. § 7433(a).!

Like 8 7432, § 7433 limts any recovery for damages to
“actual, direct econom c damages sustained by the plaintiff as a
proxi mate result of the reckless or intentional actions of the
officer or enployee.” 26 U S. C. 8§ 7433(b)(1) (1994). However,
unlike 8§ 7432, at the time this action was commenced, § 7433 did
not require exhaustion of adm nistrative renedies.?

In the nmenorandum filed in support of its notion, the

governnment argued that the case should be dism ssed for three

reasons:
1. That service of process was i nproper;
2. That the conplaint fails to allege “actual, direct
econom ¢ danmages;” and,
3. That section 7433 is inapplicable because the conduct

conpl ained of relates to assessnent activity rather than

collection activity.

Al ternatively, the governnent argued that summary judgnent

shoul d be granted in its favor because there is no evidence that
| RS agents acted “recklessly or intentionally” or that they
di sregarded any regul ation or statutory provision.

The Magi strate Judge’s report does not address the propriety

'n 1998, 8§ 7433(a) was anended to permt clains based on
negligence. Plaintiffs conplaint, however, was filed before
t hat anendnent .

’2ln 1998, § 7433(d)(1) was anended to require exhaustion.
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of service or whether summary judgnent is warranted, and the
government makes no nmention of these issues in its response to the
plaintiff’s objection. Accordingly, the Court will consider, only,
the issues raised by the plaintiffs’ objection.
The Magistrate Judge cites three reasons for recommendi ng
dism ssal. They are:
1. That the plaintiffs failed to allege a specific statutory
provi sion or regulation which they contend that the I RS
di sregar ded;
2. That the plaintiffs “cannot show' actual or direct
damages as required by 8 7433(b); and,
3. That the damages cl ai ned did not result fromany w ongf ul
collection activities.

1. Specification of the Provision Violated

It is true that the conplaint fails to identify the specific
statutory provision or regulation that the plaintiffs claim was
vi ol at ed. In their objection to the Mugistrate Judge's
recommendation, the plaintiffs assert that they are relyi ng upon 26
US C 8 6303, which requires the IRS to provide themw th notice
and a demand for paynment wthin sixty days after making an
assessnment of their tax liability.

That assertion cannot cure any deficiency in the conplaint.
However, the conplaint is not deficient. Wiile it does not

expressly nention 8 6303, it clearly alleges that, before agent



Canbra’s visit, the plaintiffs had received no notice of assessnent
or demand for paynent. (Conpl.  2.4.) WMoreover, the governnent’s
own statenent of wundisputed facts makes it clear that agent
Canbra’s visit occurred nuch nore than sixty days after assessnent.
The governnent points to an IRS formdated July 26, 1993, which it
asserts shows that the required notice of assessnent was nmailed to
the plaintiffs. Cbviously, the assessnent nust have predated that
“notice;” and, therefore, it woul d have been nade approxi mately one
year before the plaintiffs claimto have |earned of it.

The governnment cites the form as proof that the notice
requi renent was satisfied. That contention fails for two reasons.
First, as previously noted, a notion to dismss tests only the
sufficiency of the conplaint. It does not enconpass matters
out si de the pl eadi ngs.

I n addi tion, the governnent has failed to provi de any evi dence
that would identify the formas a tinmely notice of assessnent and
demand for paynent. From examning the form itself, it is
inpossible to tell what the alleged notice consisted of.
Furt hernore, although the governnent argues that notice is deened

effective when mailed, cf. Tadros v. Conmm ssioner of Interna

Revenue, 763 F.2d 89, 91 (2d Cr. 1985) (dealing with notice sent
pursuant to 26 U. S.C. § 6213(a)), there is no indication whet her or
when the all eged notice was mail ed.

In short, the conplaint provides the governnment with fair
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notice of the facts upon which plaintiffs’ claimis based and it
all eges a violation of the requirenents of 8§ 6303. Nothing further
IS required.

2. Econom ¢ _Dannges

The conpl ai nt seeks damages for “substantial professional and
per sonal enbarrassnent, loss of goodw ||, and unnecessary
attorneys’ and accountants’ fees.” (Conmpl. 1 4.1.) In their
menor anda and argunments to the Magistrate Judge, the plaintiffs
also claimthat the lien prevented themfromselling their honme and
movi ng to anot her | ocati on where Harry Kachougi an had been of fered
a better job.

The Magistrate Judge correctly points out that 8§ 7433(b)
precl udes recovery for non-pecuni ary damages. Thus, enbarrassnent
and | oss of good will are not conpensabl e except to the extent that
they result in actual pecuniary danmages. See 26 C.F.R 8§ 301. 7433-
1(b)(1). The Magistrate Judge goes on to state that the damages
clainmed for attorneys’ and accountants’ fees are “unsupported by
the facts because the Kachougi ans do not allege that they enpl oyed
any professionals to assist them in having the tax assessnent
abated.” (Feb. 9, 1998, Report and Recommendation at 7.) It is
not clear from that statenent whether the Magistrate Judge was
appl yi ng the standard applicable to notions to di smss; or, whether
he was erroneously applying the summary judgnent standard.

However, even assum ng that he was | ooking only to the sufficiency
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of the allegations contained in the conplaint, his readi ng of those
al |l egations appears to be overly restrictive.

It is difficult to understand howthe IRS s failure to notify
the plaintiffs sooner about the assessnent could have caused the
plaintiffs to incur attorneys’ and accountants’ fees; or, even how
tardy notification could have been responsible for an inability to
sell their home. However, viewing the conplaint in the |ight nost
favorable to the plaintiffs, it cannot be said, with reasonable
certainty, that they would be unable to prove such a |ink

3. Collection Activities

Section 7433 creates a cause of action for damages i ncurred as
a result of unlawful conduct by the IRS “in connection with any
collection of Federal tax . . .” 26 U S.C. 8§ 7433(a) (enphasis
added). As the Magistrate Judge correctly noted, an action under

8 7433 may not be based upon inproper assessnent of a tax. See

&onsalves v. Internal Revenue Serv., 975 F.2d 13, 15-16 (1st G

1992); see also Mller v. United States, 66 F.3d 220, 222-23 (9th

Cr. 1995); Shaw v. United States, 20 F.3d 182, 184 (5th Cr.

1994). As the First Crcuit stated in Gonsal ves, “[t]axpayers who
wish to challenge the RS [s] calculation of their tax liability
must file either a petition for redeterm nation in the Tax Court or
a refund action in the district court. Section 7433 was not
intended to supplenent or supersede, or to allow taxpayers to

circunvent, these procedures.” &onsalves, 975 F.2d at 16

12



(citations omtted).

In this case, the Magi strate Judge concl uded t hat al t hough the
assessnment was incorrect, none of the actions taken to collect on
that assessnent violated any statute or regulation. However, as
al ready noted, the conplaint sufficiently alleges a violation of §
6303.

The Magi strate Judge also cites the fact that the I RS “di d not
actually collect any tax fromthe [plaintiffs]” as a further reason
for concluding that their claim is not based on “collection”
activity. (Feb. 9, 1998, Report and Recommendation at 7.)
However, steps taken by the IRSin an effort to collect a tax need
not be successful in order to be deened steps taken “in connection
with any coll ection of Federal tax.” Oherw se, a taxpayer who was
damaged by recklessly and intentionally unlawful acts would be
W t hout recourse unless the unlawful activity succeeded. Cearly,
that is not what Congress intended.

Mor eover, the I nternal Revenue Code, itself, clearly indicates
that the notice of assessnent and demand for paynent required by §
6303 are part of the collection process. Section 6303 and 88§ 6321-
25, which deal with the inposition, filing and rel ease of |iens,
all are found in Chapter 64 which is entitled “Collection.” In
contrast, the provisions that deal with the assessnent of taxes are
found in Chapter 63 which is entitled “Assessnent.”

Concl usi on

13



To summarize, the Court accepts the Magistrate Judge’s
recommendation with respect to the plaintiffs’ notion to anend, and
that notion is denied. However, the Court rejects the
recommendati on regardi ng the governnent’s notion to dismss or for
summary judgnent, and that notion, too, is denied.

In addition, in order to facilitate the just and efficient
resolution of this case, the Court, pursuant to Rule 56(d), hereby
specifies that the only remaining material issues are as foll ows:

1. Whet her the IRS provided the plaintiffs with notice of
t he assessnent and the demand for paynment within sixty
days after the assessnent was nade as required by 8 6303.

2. Whet her any failure to conply with the requirenents of §
6303 was reckless or intentional.

3. Whet her the plaintiffs have sustained any actual, direct
econom ¢ damages as a result of the alleged failure to
provide tinely notice of the assessnent and a demand for
payment .

I T 1S SO ORDERED

Ernest C. Torres
United States District Judge

Dat e: , 1999

o: j t chanmber s\ kachougi an. opn
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