UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

VI NCENT HURLEY

V. C. A No. 97-261T

UNI TED STATES OF AMERI CA

MVEMORANDUM AND ORDER

ERNEST C. TORRES, United States District Judge.

Vi ncent Hurley has noved to vacate his sentence pursuant to

28 U.S. C. 8§ 2255. For reasons hereinafter stated, that notion is

deni ed.

Backgr ound

In 1992, Vincent Hurley was convicted of multiple counts of

RI CO conspiracy, noney | aundering and rel ated of fenses ari si ng out

of his activities in laundering the proceeds of illegal drug

transacti ons. He was sentenced to 18 years in prison and was

ordered to forfeit the $136 mllion in proceeds that he hel ped to

| aunder. See United States v. Saccoccia, 823 F. Supp. 994 (D.RI.

1



1993). Hurley' s conviction and sentence were affirnmed on appeal.

See United States v. Hurley, 63 F.3d 1 (1st Cr. 1995).

St andard of Revi ew

Hurl ey cites at |east 17 grounds upon which he clainms that he

isentitledtorelief. Many of themare either i nconprehensible or

so poorly devel oped that they do not warrant consideration. As the

First Circuit had stated with respect to argunments nmade, on appeal :

[l1]ssues adverted to in a perfunctory manner,
unacconpani ed by sonme effort at devel oped argunentati on,
are deened waived. . . . It is not enough nerely to

mention a possible argunent in the nost skeletal way,
| eaving the court to do counsel’s work, create the
ossature for the argunent, and put flesh on its bones.
As we recently said in a closely anal ogous context:
“Judges are not expect ed to be m ndr eaders.
Consequently, a litigant has an obligation ‘to spell out
its argunents squarely and distinctly,’ or else forever
hold its peace.” Rivera-Gonez v. de Castro, 843 F.2d
631, 635 (1st Cir. 1988) (quoting Paterson-Leitch Co. V.
Massachusetts Municipal Wolesale Elec. Co., 840 F.2d
985, 990 (1st Cir. 1988)).

United States v. Zannino, 895 F.2d 1, 17 (1st Cr. 1990).

I n assessing Hurley' s remaining clains, the Court nmust accept

the factual allegations in the petition as true, but it “need not

gi ve wei ght to concl usory al | egati ons, self-interested



characterizations, di scredited i nventi ons, or oppr obri ous

epithets.” United States v. MGII, 11 F. 3d 223, 225 (1st Gr.

1993). The petition nay be denied wi thout an evidentiary hearing

“when (1)the notion is inadequate on its face, or (2) the novant’s

allegations ,even if true, do not entitle himto relief, or (3) the

nmovant’s all egations need not be accepted as true because they

state conclusions instead of facts, contradict the record, or are

inherently incredible.” David v. United States, 134 F.3d 470, 477

(1st Cir. 1998)(citation omtted). No hearing is required if the

petition is based on nere speculation, leaps of logic, or

unr easonabl e i nferences. See Aleman v. United States, 878 F.2d

1009, 1012, 1013 & n.9 (7th Gr. 1989).

Clains raising i ssues that were deci ded on direct appeal also

may be denied summarily on the ground that the petitioner is

procedurally barred from asserting them See United States V.

M chaud, 901 F.2d 5, 6 (1st Cir. 1990). The petitioner also is



barred from asserting clains that could have been asserted on

appeal unless the failure to assert themis justified by a show ng

of cause and prejudice. See Reed v. Farley, 512 U S. 339, 354

(1994); Knight v. United States, 37 F.3d 769, 774 (1st G r. 1994).

Di scussi on

One of Hurley’'s clains is that the governnent wthheld

excul patory evidence and failed to correct perjured testinony of

several witnesses. That claimis identical to a clai mnmade by co-

def endant Stephen Saccoccia in his 8 2255 nmotion, and the Court

rejects it for the sanme reasons. (See Stephen A Saccoccia V.

United States of America, C. A No. 97-248T, Mem and O der dated

Sept enber 15,1999.)

Hurley’s remaining clains fall into two categories: «clains

that he is procedurally barred from nmaking and clains alleging

various forns of ineffective assi stance of counsel.

Clains that are Procedurally Barred




The clainms that are procedurally barred are those based on

Hurl ey’ s assertions that the Court erred in cal culating his offense

level for sentencing purposes; that the Court erroneously

instructed the jury with respect to the offense charged under 31

U S. C 8§ 5313(a); and that the Court erred in refusing to allowhis

trial counsel to wthdraw. The issues raised by all of those

clains either were decided on appeal or could have been raised on

appeal. Since Hurley has made no showi ng of cause and prejudice

that would excuse his failure to raise issues that were not

decided, he is procedurally barred from asserting any of these

clains. Accordingly, the Court turns its attention to the clains

of ineffective assistance.

1. | neffecti ve Assi stance of Counsel

Under the Sixth Arendnent, a crim nal defendant has a right to

ef fecti ve assi stance of counsel. See McMann v. Richardson, 397

US. 759, 771 n.14 (1970). 1In order to establish a deprivation of



that right, a defendant nust show “(1) that counsel fell belowthe

applicable standard for performance, and (2) that prejudice

resulted.” Carey v. United States, 50 F.3d 1097, 1100 (1st Gr.

1994); accord Strickland v. Washington, 466 U S. 668, 687 (1984).

Hurl ey presents a |itany of ways in which he asserts that his

counsel’s performance was deficient. They include the failure to

object to currency transaction forns that were admtted into

evidence; the failure to nove to suppress evidence seized at

Hurley’'s apartnment pursuant to a search warrant; the failure to

obtain Hurley’'s release on bail pending trial; the failure to

arrange for Hurley to review certain electronic surveillance tapes

made by the governnent and the failure to object to the jury

i nstructions regarding the 8 1952 charge. However, Hurley fails to

provi de any grounds for a finding that counsel’s failure to do any

of those things fell below acceptabl e standards of performance.

Sinply compiling a list of things counsel failed to do during the



course of a lengthy prosecution does not establish that counsel was

deficient. A petitioner nust present some reason for concl uding

t hat conpetent counsel would have done those things. Effective

assi stance does not require counsel to engage in neaningless acts

even if demanded by the client. There nust be sone basis for

believing that a proposed course of action is well founded.

Here, Hurley has failed to explain the grounds on which he

claims that his counsel should have objected to the currency

transactions forns or to the jury charge. Nor has Hurl ey expl ai ned

t he grounds on which he clains that his counsel should have noved

to suppress the evidence seized at Hurley’'s apartnment or to obtain

Hurley’'s release on bail. |In addition, Hurley has failed to nake

any showing as to how he was prejudiced by any of these alleged

defi ci enci es.

Hurl ey al so clains that his counsel was i neffective because he

did not file a petition for a wit of certiorari after Hurley's



appeal was denied. However, the Suprene Court has nmade it clear

t hat because the right to counsel does not extend to discretionary

appeal s—such as certiorari—-a defendant cannot base a claim of

i neffective assistance of counsel on an attorney’s failure to

pursue such an appeal. See Wainwright v. Torna, 455 U. S. 586, 587-

88 (1982).

Concl usi on

For all of the foregoing reasons, Hurley s 8§ 2255 notion is

deni ed.

I T 1S SO ORDERED

Ernest C. Torres
United States District Judge

Dat e: , 1999
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