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MEMORANDUM AND ORDER

ERNEST C. TORRES, Chief Judge

| nt roducti on

The Association of Community Organizations for Reform Now
(“ACORN’) brought this action to declare unconstitutional an
ordi nance of the Town of East G eenwich (“the Odinance”) that
regul ates door-to-door solicitation of funds. The case, now, is
before the Court for consideration of ACORN s notion for a
prelimnary injunction prohibiting enforcenent of that ordi nance.

The issues presented are whether the Ordinance’ s requirenent



that solicitors first obtain a permt and/or its prohibition
against solicitating after 7:00 p.m violate ACORN s First
Amendnent right to freedom of expression. For the reasons
herei nafter stated, | answer both questions in the negative and,

therefore, deny the notion for a prelimnary injunction.

Backgr ound Facts

The Chall enged O di nance

East Greenwi ch i s a suburban community that consists primarily
of private homes. Chapter 174 of the Town’s Code of Ordinances
regul ates “Peddling and Soliciting.” The Ordinance requires anyone
who goes door-to-door for the purpose of soliciting funds to obtain
a solicitor’s permt. The Ordinance also prohibits such
solicitation after 7:00 p.m?! 1In addition, the Odinance allows
resi dents who wi sh to prohi bit door-to-door solicitation, entirely,
to do so by posting a sign on their prem ses.?

A The Permt Requirenment

'Section 174-12 provides that: “[n]o person shall engage in
door-to-door solicitati ons before the hour of 9:00 a.m nor after the
hour of 7:00 p.m”

2Section 174-11, entitled “Soliciting at residences where sign
di spl ayed prohibited,” provides that:

[a]lny person residing in the Town may affix to the entrance
of his residence a sign containing the | egend “No
Solicitation.” Any person required to be |icensed under the
provi sions of this chapter who shall make or attenpt to make
any solicitation or sale at a residence so marked shall be
deened to have viol ated the provisions hereof.
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The Ordi nance provides that, in order to obtain a permt, an
application formmnust be filed with the police departnent at | east
five days before the proposed solicitation so that Town officials
can verify the information contained in the application. See Code
of Ordinances 8§ 174-4(A). However, the police chief testified
that, ordinarily, permts are issued within two days unless
difficulties are encountered in obtaining verification.

Section 174-4 specifies the information that nust be set forth
in the application. |In pertinent part, it provides:

8§ 174-4. Application for pernmit.

A .. . The application required in this chapter
shall contain the following information or, inlieu
thereof, a detailed statenent of the reason why
such information cannot be furnished.

B. In the case of a charitable solicitation permt:

(1) The nane, address or headquarters of the
person applying for the permt.

(2) If the applicant is not an individual, the
names and addresses of the applicant's
princi pal officers and managers.

(3) The purpose for which such solicitation is to
be made, and the use or disposition to be made
of any receipts therefrom

(4) The nanes and addresses of the person or

per sons in char ge of conducti ng t he
solicitation, and the nanmes and addresses of
any per sons who will conduct such

solicitation, together with a statenent as to
whether or not any such person has been
convicted of any crinme involving noral
turpitude, and if so, [sic] nature of the
of fense, the date of such conviction and the
sentence inposed, if any.

(5) The dates upon which the permt is requested
for use indicating, if applicable, the special
event for which application is sought.

(6) The length of tinme for which the right to do
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(7)

(8)
(9)

(10)

(11)

(12)
(13)

The police chief testified that this information is used to
det erm ne, anong ot her things,
of which the solicitation purportedly
exi sts; whether it has authorized the solicitation; and whether the

i ndividual solicitors have crimnal records, any outstanding

warrants, or

busi ness is desired and whet her the applicant
seeks a daily, special event, or weekly
permt.

The place and/or preferred designated area
wher e t he goods or property are proposed to be
sold, or orders taken for the sale thereof is
manuf act ured or produced, where such goods or
products [sic] located at the time the
application is filed, and the proposed net hod
of delivery.

An outline as to the nethod to be used in
conducting the solicitation.

The tinmes when it is anticipated such
solicitation will be made, giving the dates
for the beginning and ending of such
solicitation requested.

The nobst recent copy of the annual report
and/or registration form filed wth the
Director of the Departnment of Business
Regul ations [sic] pursuant to the provisions
of [R1. Gen. Laws] 1956, 8§ 5-53.1-1 et seq.
If any representation is to be made in any
solicitation that contributions are deductible
pursuant to the provisions of the Internal
Revenue Code of 1954, as the code has been, or
may hereafter be, anmended, a copy of the

determ nati on letter recei ved by t he
organi zation fromthe I nternal Revenue Service
indicating that contributions made wll be

deducti bl e as charitable contri butions
pursuant to the Internal Revenue Code of 1954.
Copy of charter received from state of
incorporation, if any, and tax-exenpt nunber.
A description of any cart, vehicle or other
appar at us proposed for use in conjunction with
t he sal e of goods or service.

any history of involvenent in fraudul ent schenes.
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Qoviously, theinformation regarding the tines of solicitation, the
areas to be solicited, and a description of any vehicles to be used
also would assist the police in nonitoring conpliance and
responding to residents’ inquiries about solicitors comngtotheir
doors.

The Ordinance al so requires paynent of a nodest application
fee®* but there appears to be sone confusion as to what fee is
applicable to charitable solicitation permts. Subsection 93-1(A)
of the Town’s Code of Ordinances prescribes a fee of $5.00 per day
or $100. 00 per year for “[d]oor-to-door solicitation” permts and
a fee of $10.00 per day up to a maxi mum of $200.00 per year for
“[h] awkers and peddlers.” The police chief testified that the
departnment’s practice is to charge charitable organi zations that
are not selling food a one-tine fee of $10.00 regardl ess of how
many i ndi vidual solicitors are involved.

The Ordi nance does not vest Town officials with any discretion
to deny a permt. On the contrary, section 174-5 requires that a
permt be issued if the application formis properly conpleted and
the applicable fee is paid. That section provides, in pertinent
part:

8§ 174-5. | ssuance.

3Subsection 174-4(D) provides that “[a]ll such applications shall
be acconpani ed by the fee established by the Town Council. However, no
fee shall be charged [sic] any hawker and peddler who is exenpt from
paynment by state |aw.”



A Charitable solicitations. Upon conpliance with the
provisions of 8§ 174-5B,[% the Police Chief shal
i ssue a hawker's, peddler's and solicitor's permt
to the applicant for the period requested, provided
that the period shall not exceed one year fromthe
dat e of issuance.

In fact, no application filed in accordance wth the
Ordi nance’ s requirenents has ever been denied. However, when the
i nformation contained in the application formraises concerns about
possi ble fraud or crimnal propensities of solicitors, action my
be taken to address those concerns. For exanple, if a background
check reveals that individual solicitors have been convicted of
serious crines, the organization is notified and those individual
solicitors’ nanes are left off of the list of solicitors that is
appended to the permt in the hope that the omssion wll pronpt
residents approached by those individuals to question why.
Moreover, if a background check reveals that there is an
outstanding warrant for a solicitor, the solicitor is arrested.

B. The Curfew Provi sion

Bef ore 2001, the Ordi nance permtted door-to-door solicitation
between 9:00 a.m and 9:00 p.m, seven days per week. In 2001, the
curfew was changed to 7:00 p.m in response to residents’

conpl ai nts.

“This appears to be a typographical error. The application
requirements applicable to charitable solicitation pernmits are
contained in section 174-4(B).



1. The Genesis of this Suit

ACORN is an international organization that describes itself
as a non-profit “citizens’ |obby group,” that advocates wth
respect to “social justice issues” on behalf of “lowincone to
noder ate-income famlies.”

ACORN is active in |obbying for or agai nst passage of state
| aws on subjects of interest. It attenpts to generate public
support for its positions and to raise funds through tel ephone
calls, mailings, snmall gatherings hosted by interested persons, and
door -t o-door canvassing. ACORN s door-to-door canvassing 1is
conducted by professional solicitors whom ACORN hires and who are
termnated if they do not neet fund-raising goals.

Two of ACORN s solicitors testified at the prelimnary
i njunction hearing. Both stated that they had been doi ng house-to-
house solicitation for ACORN i n Rhode |sland for approxi mtely two
months and that, in addition to soliciting contributions, they
encourage residents to sign petitions, wite letters, and/or nake
phone cal |l s supporting ACORN s positions. They also testifiedthat
ACORN preferred to solicit between 4:00 p.m-9:00 p.m because
that’s when it is nost |likely that people are at hone.

Sonetinme before April 17, 2006, ACORN deci ded to nount a door -
to-door canpaign in East Greenwich in order to raise noney and
generate support for passage of a bill pending in the Rhode Island

CGeneral Assenbly concerni ng homeowner | oans. According to Jeffrey



Partridge, ACORN s director of canvassing in Rhode Island, East
Greenwi ch was targeted because it was in the district represented
by House Mnority Leader Robert Watson and, although ACORN didn’t
know Wat son’ s position on the bill, it wanted to exert pressure on
himto support it.

It’s not clear how far in advance ACORN began planning its
canpaign in East G eenwich, but it didn't notify Town officials of
its plans until April 17, 2006, the day on which it intended to
begin soliciting. On that date, Partridge sent a fax to the East
Greenwi ch Police Departnent |listing the nanes of ACORN s solicitors
and including a map of the areas to be canvassed. However,
according to Police Chief David Desjarlais, the faxed docunents
were illegible.

There i s sonme dispute as to exactly what happened next, but it
appears that soneone in Chief Desjarlais’ office called M.
Partridge and told him that, in order to solicit funds, ACORN
first, would have to obtain a permt and that it could not conduct
door-to-door solicitations after 7:00 p.m In a subsequent
t el ephone conversation, Chief Desjarlais told Partridge that, if
ACORN did not solicit noney, no permt would be required and the
7:00 p.m curfew would not apply.

ACORN declined to file a permt application and, instead,

comrenced this suit.



[11. The Evidence Presented

During the one-day hearing on ACORN s notion for a prelimnary
injunction, neither side presented nuch evidence beyond what,
al ready, has been noted. Chief Desjarlais did testify about past
incidents in which an individual posing as the representative of
several charitable organizations went door-to-door soliciting
contributions and in which another individual engaged in door-to-
door canvassing stole a resident’s car. Chief Desjarlais also
testified that East G eenw ch police respond to between twenty-five
and thirty-five conplaints of breaking and entering each year and
t hat background checks of the individuals listed on solicitation
permt applications frequently have revealed crimnal records
and/ or outstanding warrants. In addition, he stated that the
departnent receives resident conplaints about solicitors and/or
canvassers al nost daily and that residents occasionally call asking
why a solicitor’s nanme does not appear on the permt he or she
di spl ays. However, Chief Desjarlais was unable to describe any
differences in the Town’s crine rate between 5:00 p.m and 7:00

p.m as conpared to between 7:00 p.m and 9:00 p. m

The Prelimnary |Injunction Standard

The Suprene Court has said that “a prelimnary injunction is
an extraordi nary and drastic renedy, one that should not be granted

unless the nmpbvant, by a clear showing, carries the burden of




persuasion.” Mzurek v. Arnstrong, 520 U. S. 968, 972, 117 S. C

1865, 1867, 138 L. Ed. 2d 162, 167 (1997) (per curiam (quoting 11A

C. Wight, A Mller, & M Kane, Federal Practice and Procedure 8§

2948, pp. 129-30 (2d ed. 1995)) (enphasis in original); see also

Wne & Spirits Retailers, Inc. v. Rhode Island, 364 F. Supp. 2d

172, 175 (D.R 1. 2005) (“A prelimnary injunction is considered an
extraordi nary remedy because it involves the granting of interim
relief before the facts are fully devel oped by a full-blown trial
on the merits.”), aff’d, 418 F.3d 36 (1st C r. 2005).

In ruling on a notion for a prelimnary injunction, a court
must consi der four factors:

(1) the [novant's] likelihood of success on the nerits;

(2) the potential for irreparable harmif the injunction

is denied; (3) the balance of relevant i npositions, i.e.,

the hardship to the nonnovant if enjoined as contrasted

with the hardship to the novant if no injunction issues;

and (4) the effect (if any) of the court's ruling on the

public interest.

Ross-Si nons of Warwick, Inc. v. Baccarat, Inc., 102 F.3d 12, 15

(1st Cir. 1996) (citations omtted); accord Rosario-Udaz V.

Ri ver a- Her nandez, 350 F.3d 219, 221 (1st Gr. 2003) (citations

omtted).
Wiile the First Grcuit has indicated that “[n]one of these

criteria should be slighted,” Auburn News Co. v. Providence Journal

Co., 659 F.2d 273, 277 (1st Cir. 1981), it also has said that
“[t]he ‘sine qua non” of a prelimnary injunction analysis is

whether the plaintiff is likely to succeed on the nerits of its
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claim”™ SECv. Fife, 311 F.3d 1, 8 (1st G r. 2002) (quoting Waver

V. Henderson, 984 F.2d 11, 12 (1st Gr. 1993)). This case provides

an apt illustration of that point.

Here, the potential harmto ACORN if a prelimnary injunction
is not granted is of approximately the sane magnitude as the
potential harm to the residents of East Geenwch if the
prelimnary injunction is granted. Mreover, the public interest
does not tip the scale in either direction because the public’s
interest in seeing that speech rights are not unduly burdened, on
the one hand, and its interest in protecting the privacy rights of
citizens and helping to prevent themfrombeing victinms of fraud or

crime, on the other hand, are equally strong.

Anal ysi s

ACORN clains that the permt requirenent and the 7:00 p.m
curfewviolate its First Anendnent right to freedom of expression.
ACORN al so clains a violation of its Fourteenth Arendnent right to
equal protection because it alleges that the Odinance is not
enforced against other charitable organizations, but this Court
need not consider that claimbecause ACORN has failed to present
any evidence to support it.

East G eenwi ch argues that any burden on ACORN s speech rights
is outweighed by the fact that the Ordinance furthers the Town’s

interests in preventing fraud, preventing other crinmes, and
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protecting the privacy rights of its residents.

Burden of Proof

The burden of proving entitlenent to a prelimnary injunction,
i ncl udi ng the burden of proving |Iikelihood of ultinmate success, is

on the party seeking the injunction. See Mazurek, 520 U. S. at 972,

117 S. . at 1867, 138 L. Ed. 2d at 167 (citations omtted)

However, in the case of alleged First Amendnent violations, once
the party seeking the injunction establishes that the chall enged
regulation infringes on his First Amendment rights, he is deened
likely to prevail on the nerits unless the governnent establishes
that the challenged regulation otherwi se passes constitutiona

muster. See Ashcroft v. ACLU, 542 U S. 656, 666, 124 S. Ct. 2783,

2791-92, 159 L. Ed. 2d 690, 701 (2004) (citations onmitted);

[7)]

ee

United States v. Playboy Entmit G oup, Inc., 529 U S. 803, 816, 120

S. C. 1878, 1888, 146 L. Ed. 2d 865, 881 (2000) ("Wen the
Governnment restricts speech, the Government bears the burden of
proving the constitutionality of its actions."”) (citations

omtted); see Cark v. Cnmty. for Creative Non-Violence, 468 U S

288, 294 n.5, 104 S. . 3065, 3069 n.5, 82 L. Ed. 2d 221, 227 n.5
(1984).

Whet her and to what extent enpirical evidence is required in
order to establish a governmental interest that justifies the

infringenment “will vary up or dowm wth the novelty and
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plausibility of the justification raised.” Ni xon v. Shrink M.

Gov't PAC, 528 U. S 377, 391, 120 S. C. 897, 906, 145 L. Ed. 2d
886, 900 (2000). The Suprene Court has recogni zed that, even in
the case of regulations that nmay burden speech,

[t]he First Amendnent does not require a city, before
enacting such an ordinance, to conduct new studies or
produce evi dence i ndependent of that al ready generated by
other cities, so long as whatever evidence the city
relies upon is reasonably believed to be relevant to the
problemthat the city addresses.

City of Renton v. Playtine Theatres, Inc., 475 U S. 41, 51-52, 106

S. C. 925, 931, 89 L. Ed. 2d 29, 40 (1986).

The First Grcuit has not yet addressed the quantum of
evidence that a nunicipality is required to present in order to
justify regul ati on of door-to-door solicitation, in particular, and
the circuits that have addressed the question are split. Conpare

City of Watseka v. |11. Pub. Action Council, 796 F.2d 1547, 1555-56

(7th Gr. 1986) (invalidating curfew provision, in part, because
evi dence regarding crinme rate was based on statew de rather than
| ocal statistics and because those statistics dealt with crines
commtted after dark and not specifically with crines conmtted
during curfew hours of 5:00 p.m to 9:00 p.m), aff’d, 479 U S
1048, 107 S. C. 919, 93 L. Ed. 2d 972 (1987) (nem), with Pa.

Al liance for Jobs & Energy v. Council of Munhall, 743 F.2d 182, 187

(3d Gr. 1984) (upholding curfews inposed on door-to-door
canvassing even though no detailed statistical evidence was

presented, in part, because the fact “[t] hat unregul ated canvassi ng
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poses a risk of crinme is well known: ‘burglars frequently pose as

canvassers’”) (quoting Martin v. Gty of Struthers, 319 U S. 141,

146, 63 S. Ct. 862, 864, 87 L. Ed. 1313 (1943)).

Wil e the quantum of evidence required to establish that an
or di nance regul ating door - t o- door solicitation serves a
municipality’'s interest in preventing crime or protecting the
privacy of residents may vary fromcase to case, there is no sound
reason for requiring a municipality to present extensive
statistical evidence in order to prove what, already, is comon
knowl edge. It nmekes little sense to prohibit a municipality from
enacting an ordinance reasonably <calculated to protect its
residents fromcrine and/or to preserve its residents’ right to
privacy wuntil residents actually are harnmed or until the
muni ci pality reinvents the wheel by conducting exhaustive studies
or conpiling detailed statistics to confirmwhat already is known.
Both I aw and | ogi ¢ suggest that a nmunicipality is entitled torely
on the experiences of its peers, “detailed findings” or evidentiary
foundations contained in previous court decisions, and/ or
| egislative findings of fact based upon |egislators’ personal
experiences in the comunities they serve. See Renton, 475 U. S. at

51-52, 106 S. Ct. at 931, 89 L. Ed. 2d at 40; see City of Erie v.

Pap's AAM, 529 U S. 277, 296-98, 120 S. C. 1382, 1395, 146 L. Ed.
2d 265, 283 (2000) (O Connor, J., for the plurality) (citations

omtted).
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I1. Li kel i hood of Success

A. Regul ati on of Door-to-Door Canvassing in General

1. Overvi ew

Door -t o-door canvassing involves an el enent of conduct that
i npli cates governnental concerns not triggered by sone other kinds
of expressive activity. Unli ke speech in a public forum that,
general ly, takes place before an audi ence that chooses to be there,
door -t o-door canvassing may i nfringe on the privacy rights of other
persons because it involves the uninvited entry upon private
property inhabited by residents who may not wel cone the intrusion

nor wish to hear the nessage being communi cat ed. See, e.qg.,

Martin, 319 U S at 144, 63 S. . at 864, 87 L. Ed. at 1317
(canvassers, “whether selling pots or distributing leaflets, my
| essen the peaceful enjoynent of a hone . . .7). Canvassi ng,
especi al |y when conducted during nighttinme hours, also presents a
risk of crimnal activity that is not presented by many ot her forns

of expression. See, e.qg., id. (“burglars frequently pose as

canvassers, either in order that they may have a pretense to
di scover whether a house is enpty and hence ripe for burglary, or
for the purpose of spying out the prem ses in order that they may
return later”). Mor eover, when canvassing involves the
solicitation of noney, it creates a potential for fraud that is not

present when speech, alone, is involved. See Watchtower Bible &

Tract Soc’'y of NY., Inc. v. Village of Stratton, 536 U S. 150,
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162, 122 S. C. 2080, 2087, 153 L. Ed. 2d 205, 217 (2002) (a
muni cipality’s interest in regulating door-to-door canvassing is
especially strong “when the solicitation of noney is involved”)
(coll ecting cases).

Because of these concerns, the Suprenme Court consistently has
recogni zed that “the prevention of fraud, the prevention of crine,
and the protection of residents’ privacy . . . are inportant
interests that [a nunicipality] may seek to safeguard through sone
formof regulation of solicitation activity,” see id. at 164-65,

122 S. C. at 2089, 153 L. EBd. 2d at 218-19; see, e.qg., Village of

Schaunburg v. Ctizens for a Better Env't, 444 U S. 620, 636, 100

S. . 826, 836, 63 L. Ed. 2d 73, 87 (1980) (recognizing all three

interests as “substantial”); see, e.qg., Hynes v. Mayor of O adell,

425 U.S. 610, 616-19, 96 S. C. 1755, 1758-60, 48 L. Ed. 2d 243,
250-52 (1976) (recogni zing inportance of nmunicipality’ s interest in
crime prevention and privacy protection) (citing Martin, 319 U S.
at 144, 63 S. C. 862, 87 L. Ed. 1313), and that a nmunicipality’s
interest inregulating door-to-door canvassing is especially strong

“when the solicitation of noney is involved,” Watchtower, 536 U S.

at 162, 122 S. C. at 2087, 153 L. Ed. 2d at 217. Accordingly, it
has becone wel | -established that, while the First Amendnent affords
sone protection to door-to-door canvassing, such canvassing is
subject to reasonable regulation, especially in cases where the

solicitation of noney is involved. See id. at 162-63, 122 S. C
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at 2087-88, 153 L. Ed. 2d at 217; see Schaunmburqg, 444 U. S. at 632,

100 S. C. at 833-34, 63 L. Ed. 2d at 84.

2. Stri king a Bal ance

The touchst one for determ ni ng whet her an ordi nance regul ati ng
door -t o-door canvassi ng passes constitutional nuster i s whether the
or di nance strikes an appropriate “bal ance bet ween [ a
muni ci pality’ s] interests and the effect of the regulation[] on

First Amendnent rights.” Watchtower, 536 U S. at 163, 122 S. C

at 2088, 153 L. Ed. 2d at 218; see Schaunburg, 444 U.S. at 633, 100

S. . at 834, 63 L. Ed. 2d at 85 (regul ation nust be done “in such
a manner as not unduly to intrude upon the rights of free speech”)
(citation omtted); see Hynes, 425 U S. at 619, 96 S. . at 1760,
48 L. Ed. 2d at 252 (“There is, of course, no absolute right under
the Federal Constitution to enter on the private prem ses of
anot her and knock on a door for any purpose, and the police power
permts reasonable regulation for public safety.”).

In attenpting to strike that balance, courts have been
influenced by a variety of factors including the nature of the
speech, the type of regul ation, the degree to which the regul ation
burdens speech and the extent to which the regulation serves a

substantial governnental interest. See generally Watchtower, 536

UsS at 161-63, 122 S. C. at 2087-88, 153 L. Ed. 2d at 216-18

(discussing factors) (citations omtted); see Schaunburg, 444 U. S.

at 628-32, 100 S. C. at 831-34, 63 L. Ed. 2d at 81-85 (sane)
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(citations omtted); see id. at 640-41, 100 S. C. at 838, 63 L.
BEd. 2d at 90 (Rehnquist, J., dissenting) (sane) (citations
omtted).

(a) Nature or Value of the Speech

Hi storically, the |l evel of First Arendnent protection afforded
to door-to-door canvassi ng has depended, in part, on whether the
canvassi ng i nvol ves political or religious speech, on the one hand,
or commercial speech, on the other hand. O di nances regul ating
canvassing that involves nothing nore than political advocacy or
religious prosel ytizing have been subject to stricter scrutiny than

ordi nances regulating only the solicitation of noney. See, e.q.,

Wat chtower, 536 U.S. at 165, 122 S. . at 2089, 153 L. Ed. 2d at
219 (noting that, if an ordinance requiring a permt for all door-
t o- door canvassers had “been construed to apply only to comrerci al
activities and the solicitation of funds,” it arguably woul d have
passed nuster as serving “the [municipality’s] interest in
protecting the privacy of its residents and preventing fraud”);

see, e.qg., Breard v. Cty of Alexandria, 341 U S. 622, 642-43, 71

S. &. 920, 932-33, 95 L. Ed. 1233, 1248 (1951) (upholding anti -
canvassi ng ordinance because, inter alia, it only regulated
commercial solicitation) (citation omtted).

The historical distinction between canvassing that involves
only pure speech and canvassing that involves the solicitation of

nmoney has been somewhat blurred by the holding in Schaunburg that
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“charitable solicitation” is entitled to greater protection than
“purely comrercial speech” because it “is characteristically
intertwned with i nformati ve and per haps persuasi ve speech seeking
support for particular causes” and “w thout solicitation the flow
of such information and advocacy would |ikely cease.” 444 U. S. at
632, 100 S. . at 833-34, 63 L. Ed. 2d at 84-85. It is not clear

whet her Schaunburg neant to adopt a per se rule that applies to al

“charitable solicitation” or whether the “charity” must show t hat

the solicitationis, in fact, “intertwined” with the comruni cation
of a nmessage or an idea. |In any event, Schaunburg recogni zes that
even “charitable” solicitation “is undoubtedly subject to

reasonabl e regul ation.” 444 U S. at 632, 100 S. C. at 833-34, 63
L. Ed. 2d at 84.

(b) Type of Regulation

Regul ations affecting protected speech are subject to a |l esser
| evel of scrutiny if they are content-neutral than if they are not.

See Turner Broad. Sys., Inc. v. FCC,6 512 U S. 622, 642, 114 S. C

2445, 2459, 129 L. Ed. 2d 497, 517 (1994) (content-based speech
restrictions must survive strict scrutiny while laws that are
content-neutral generally are subject to internediate scrutiny)
(citations omtted). The reason for the differing degrees of
scrutiny is that “content-based burdens on speech raise[] the
specter that the governnment nmay effectively drive certain ideas or

vi ewpoi nts fromthe marketplace.” See Sinon & Schuster, Inc. V.
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Menbers of the NY. State Crine Victinms Bd., 502 U S. 105, 116, 112

S. &. 501, 508, 116 L. Ed. 2d 476, 487 (1991) (citation omtted).
Thus, it is well-established that the validity of a permt
requi renent depends, in part, on whether governnent officials have
unbridl ed discretion to deny a permt and t hereby censor ideas with

whi ch they may di sagree. See Forsyth County v. Nat’list Mvenent,

505 U. S. 123, 130-31, 112 S. C. 2395, 2401-02, 120 L. Ed. 2d 101,
111-12 (1992) (citations omtted).

Anot her i nportant factor in assessing the constitutionality of
an ordi nance regulating door-to-door canvassing is whether it
anpunts to a conplete ban or is nerely a tine, place, and nmanner
restriction. As the Suprenme Court has said, “the First Amendnent
does not guarantee the right to conmunicate one’s views at all
tinmes and places or in any manner that nmay be desired’” and,
therefore, even expression “protected by the First Amendnent, [is]
subject to reasonable tine, place, and manner restrictions.”

Heffron v. Int'l Soc’'y for Krishna Consciousness, 452 U. S. 640,

647, 101 S. Ct. 2559, 2564, 69 L. Ed. 2d 298, 306 (1981) (citations
omtted). The reason for the distinction is that, unlike an
outright ban, a tine, place, and manner restriction |eaves the
speaker free to communicate his nessage through other channels.

See H Il v. Colorado, 530 U.S. 703, 726, 120 S. C. 2480, 2494, 147

L. Ed. 2d 597, 617 (2000) (a time, place, and manner restrictionis

one that “does not entirely forecl ose any neans of conmunication”)
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(citing Ward v. Rock Agai nst Racism 491 U. S. 781, 109 S. C. 2746,

105 L. Ed. 2d 661 (1989)); see United States v. Gace, 461 U S

171, 177, 103 S. C. 1702, 1707, 75 L. Ed. 2d 736, 743-44 (1983)
(differentiating time, place, and manner restrictions from
“absolute prohibition[s] on . . . particular type[s] of
expression”) (citations omtted).

(c) Degree to which Speech is Burdened

The extent of the burden that a regul ation inposes on speech
is another factor that courts often consider in decidi ng whether
the burden is outweighed by the governnental interested served.
For exanple, in the case of | aws governing el ection procedures, the
magni t ude of the burden inposed on speech determ nes the | evel of

scrutiny to be applied. See, e.qg., Burdick v. Takushi, 504 U. S.

428, 434, 112 S. C. 2059, 2063, 119 L. Ed. 2d 245, 253-54 (1992)
(“the rigorousness of our inquiry into the propriety of a state
election law depends upon the extent to which a challenged
regul ati on burdens First and Fourteenth Amendnent rights . . .7")
(citations omtted). |In other cases, courts viewthe extent of the
burden as a factor to be considered in deciding whether a

regulation is narromy tailored to achieve its goal. See, e.qg.

FEC v. Beaunmont, 539 U. S. 146, 161-62, 123 S. . 2200, 2210-11,

156 L. Ed. 2d 179, 193-94 (2003) (citations omtted).

(d) Extent to which Requl ati on Serves a
Substanti al Governnental |nterest

The fact that a regulation may inpose sonme burden on the
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exercise of speech rights does not necessarily render the
regul ati on unconstitutional. | ndeed, even content-based burdens
may be constitutional when they are necessary to advance a

conpel l i ng governnent interest. See, e.g., Burson v. Freenan, 504

U S 191, 198, 206, 112 S. . 1846, 1851, 1855, 119 L. Ed. 2d 5,
13-14, 19 (1992) (Blackmun, J., for the plurality) (ban on canpai gn
pi cketing within specified distance of polling place upheld as
necessary to prevent voter intimdation and maintain orderly
el ections).

Accordi ngly, one of the nost significant factors in assessing
the constitutionality of an ordinance regulating door-to-door
canvassing and/or solicitation is the extent to which the
regul ation furthers the municipality’s legitimate interests. See,

e.g., ACORN v. Cty of Phoenix, 798 F.2d 1260, 1268-70 (9th Gr.

1986) (upholding ban on entering public streets to solicit
occupants of vehicles as a wvalid tinme, place, and manner
restriction on speech because, inter alia, it directly pronoted the
governnment’s interest in traffic safety). These interests include
preventing fraud, preventing crine, and protecting the privacy

rights of residents. See, e.g., Watchtower, 536 U S. at 168-69,

122 S. C. at 2090-91, 153 L. Ed. 2d at 222 (voiding canvassing
permt requirenment because, inter alia, it did not actually further
the nunicipality s “inportant interests” in conbating fraud, crine,

and invasion of privacy) (citation omtted).
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So long as a challenged | aw furthers a sufficiently inportant
governnment interest and does not burden substantially nore speech
than is necessary, it may survive all but the nobst exacting of
First Amendnent tests. See Ward, 491 U. S. at 798-800, 109 S. C.
at 2757-58, 105 L. Ed. 2d at 680-81 (citations omtted).

3. Permt Requirenents

The Suprenme Court has not yet decided the | evel of scrutiny to
whi ch an ordi nance regul ati ng door-to-door solicitationis subject.

See Watchtower, 536 U S. at 164, 122 S. Ct. at 2088, 153 L. Ed. 2d

at 218 (finding it “unnecessary” to address the standard of
review. Nor has it clearly articulated the standard of review
applicable, ingeneral, to permts that governnental officials have

no discretion to deny. See MacDonald v. Cty of Chicago, 243 F. 3d

1021, 1029-32 (7th G r. 2001) (collecting cases), cert. denied, 534

U S 1113, 122 S. . 919, 151 L. Ed. 2d 884 (2002).

However, in Schaunburg, the Supreme Court applied what

amounted to a form of internediate scrutiny to an ordinance
providing that, in order to obtain a solicitation permt, a charity
could not expend nore than twenty-five percent of its funds for
adm nistrative costs. See 444 U. S. at 624, 636-37, 100 S. C. at
829, 836, 63 L. Ed. 2d at 79, 87-88 (citations omtted). Thus,
Schaunburg held that a permt requirenent:

1. nmust serve “a sufficiently strong, subordi nating i nterest

that the [nunicipality] is entitled to protect;” and
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2. must be “narrowly drawn . . . to serve those interests
W t hout unnecessarily interfering wth First Amendnent
freedons.”

ld. (citations omtted); see also Riley v. Nat'|l Fed' n of the Blind

of NNC, Inc., 487 U S. 781, 787-89, 108 S. &. 2667, 2672-73, 101

L. Ed. 2d 669, 683-84 (1988) (explaining test set forth in

Schaunburg) (citations omtted); see also Sec’y of State of M. v.

Joseph H Minson Co., 467 U.S. 947, 960-61, 104 S. Ct. 2839, 2849,

81 L. Ed. 2d 786, 798 (1984) (sane) (citations omtted). Because
ordi nances that discrimnate on the basis of content generally are

subject to strict scrutiny, see Turner Broad. Sys., 512 U S at

642, 114 S. C. at 2459, 129 L. Ed. 2d at 517 (citations omtted),

t he Schaunburg test, presunably, includes a requirenment of content-

neutrality, as well.

Unli ke the ordinance in Schaunburg that specified various

grounds on which a permit could be denied, see 444 U. S. at 622-24,
100 S. . at 828-29, 63 L. Ed. 2d at 78-79, the East G eenw ch
Ordinance, in effect, provides for automatic issuance of permts.
Therefore, there is no reason to subject the East Geenw ch
Ordinance to any greater level of scrutiny than the internediate

scrutiny applied in Schaunburg. Indeed, it is at |east arguable

that an ordinance that neither specifies grounds for denying a
permt nor confers discretion on nunicipal officials to do so is

merely a tinme, place, and manner restriction that is subject to a
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| esser degree of scrutiny. See Hll, 530 U S at 726, 120 S. C
at 2494, 147 L. Ed. 2d at 617.

For purposes of internediate scrutiny analysis, the narrowy
drawn requirenment differs fromthe “narrowy tailored” requirenent
applicable to strict scrutiny analysis. An ordi nance does not fai
the “narromy drawn” test sinply because there may be sone |ess
restrictive nmethod by which the proffered governnental interest
m ght be served. Thus, the Suprenme Court has said that “we require
the Government to enploy the |least restrictive nmeans only when the

forumis a public one and strict scrutiny applies.” United States

v. Am Library Ass'n, Inc., 539 U S. 194, 207 n.3, 123 S. C. 2297,

2305 n.3, 156 L. Ed. 2d 221, 233 n.3 (2003) (Rehnquist, CJ., for
the plurality) (enphasis added); see dark, 468 U.S. at 299, 104 S
. at 3072, 82 L. Ed. 2d at 231 (observing that the narrow
tailoring requirenent of internediate scrutiny analysis neither
“assign[s] to the judiciary the authority to replace” other
government deci si onmakers nor “endowfs] the judiciary with the
conpetence” to do so) (quoted, with approval, in Ward, 491 U S. at
798, 109 S. C. at 2757, 105 L. Ed. 2d at 680).

Since it is alnost always possible to hypothesize a |ess
restrictive alternative to any ordinance, a rigid “narrowy
tailored” requirement would render virtually every ordinance
regul ati ng door-to-door solicitation unconstitutional because it

al ways woul d be possible to conjure up an arguably less restrictive
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alternative. Watseka, 796 F.2d at 1564 (Coffey, J., dissenting)

(quoting I1l. State Bd. of Elections v. Socialist Wrkers Party,

440 U.S. 173, 188-89, 99 S. Ct. 983, 59 L. Ed. 2d 230 (1979)
(Blackmun, J., concurring)).

Such a requirenent also would place courts, rather than
elected officials, in the position of deciding which of two
possible alternatives better serves a particular governnental
purpose. That is a task that courts are ill-equipped to perform
because “[t] he expertise of courts lies in determ ning whet her an
agency's decision is within the zone of constitutionality, not in

choosi ng between options within that zone.” Wite House Vigil for

the ERA Comm v. Cdark, 746 F.2d 1518, 1531 (D.C. Gr. 1984).

As the Suprenme Court has stated, “[u]lnder internediate
scrutiny, the Governnent nmay enploy the neans of its choosing so
long as the . . . regulation pronotes a substantial governnenta
interest that would be achieved less effectively absent the
regul ati on, and does not burden substantially nore speech than is

necessary to further that interest.” Turner Broad. Sys., Inc. V.

ECC, 520 U.S. 180, 213-14, 117 S. C. 1174, 1198, 137 L. Ed. 2d

369, 402-03 (1997) (citing Turner Broad. Sys., 512 U. S. at 662, 114

S. C. at 2469, 129 L. Ed. 2d 497; Ward, 491 U.S. at 799, 109 S
Ct. at 2758, 105 L. Ed. 2d 661) (internal quotation marks omtted).
O course, that does not nean that the availability of |ess

restrictive alternatives is irrelevant in deciding whether an
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ordinance is “narrowy drawn.” Clearly, the existence of |ess
restrictive alternatives is a factor to be <considered in
determ ning whether the “narrowy drawn” requirenment has been
satisfied. See id. at 252-53, 117 S. . at 1216-17, 137 L. Ed. 2d
at 427-28 (O Connor, J., dissenting, joined by Scalia, Thomas, and
G nsburg, JJ.) (availability of less restrictive neans, while not
al ways fatal under internmediate scrutiny, remains relevant)

(citations omtted); accord Am Library Ass’'n, 539 U S. at 217-18,

123 S. . at 2311-12, 156 L. Ed. 2d at 240-41 (Breyer, J.,
concurring) (sane) (citations omtted).
4. Cur f ews

Since “the First Amendnent does not guarantee the right to
communi cate one's views at all tinmes and places or in any manner
that may be desired,” even protected speech is “subject to
reasonable tine, place, and manner restrictions.” Heffron, 452
US at 647, 101 S. . at 2564, 69 L. Ed. 2d at 306 (citations
omtted).

Curfews on door-to-door solicitation are classic tinme, place,
and manner restrictions because, while they |imt the tinmes during
whi ch solicitation can occur, they do not conpletely foreclose it.
See Hill, 530 U.S. at 726, 120 S. Ct. at 2494, 147 L. Ed. 2d at 617
(time, place, and manner anal ysis applies “when a content-neutral
regul ati on does not entirely forecl ose any neans of conmuni cati on”)

(citing Ward, 491 U. S. at 798, 109 S. Ct. 2746, 105 L. Ed. 2d 661);
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see El Marocco Cub, Inc. v. Fox, 110 F. Supp. 2d 54, 61 (D.R I

2000) .

Al though the Supreme Court has not yet decided what test
should be applied in determning whether such curfews are
unconstitutional, it has recognized that a nmunicipality “my .

fi x reasonabl e hours when canvassing may be done,” Schneider v.

New Jersey, 308 U. S. 147, 165, 60 S. C. 146, 152, 84 L. Ed. 155,
166 (1939), and, may “regul ate the time and manner of solicitation
generally, in the interest of public safety, peace, confort or

conveni ence,” Cantwell v. Connecticut, 310 U S. 296, 306-07, 60 S.

Ct. 900, 904, 84 L. Ed. 1213, 1219 (1940), or in order to protect
residents “from annoyance, including intrusion upon the hours of
rest,” see Martin, 319 U S. at 144, 63 S. C. at 864, 87 L. Ed. at
1317.

Wth respect to tinme, place, and manner restrictions, in
general, the Supreme Court has held that they pass constitutional
must er even when the speech takes place in a public forumas |ong
as:

1. “therestrictions “are justified wi thout reference to the

content of the reqgul ated speech,’”

2. ““they are narrowWy tailored to serve a significant
governnmental interest;’” and
3. ““they |leave open anple alternative channels for

communi cation of the information.’”
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Ward, 491 U S at 791, 109 S. C. at 2753, 105 L. Ed. 2d at 675
(quoting Clark, 468 U S. at 293, 104 S. C. at 3069, 82 L. Ed. 2d

221) (additional citations omtted); see Heffron, 452 U S. at 647-

49, 101 S. . at 2564, 69 L. Ed. 2d at 306-07 (citations omtted).
The “narrow y tailored” requirenent, like the “narrow y drawn”
requi renment in internmediate scrutiny analysis, does not nean that
t he chal | enged ordi nance nust enploy the “least restrictive” neans
possible to achieve its purpose. |Indeed, both the Supreme Court
and the First Grcuit have expressly rejected a “l east restrictive”
means requirenent. See Ward, 491 U S. at 798-99, 109 S. O. at
2757-58, 105 L. Ed. 2d at 680-81 (citations omtted); see Nat’

Anusenents, Inc. v. Town of Dedham 43 F.3d 731, 744 (1st Cr.

1995) (quoting Ward); see Kni ghts of Col unbus, Council #94 v. Town

of Lexington, 272 F.3d 25, 33 (1st Cir. 2001) (citations omtted).

In Ward, the Court stated:

[I]est any confusion on the point remain, we reaffirm
today that a regulation of the tinme, place, or manner of
prot ected speech nmust be narrowy tailored to serve the
government’s legitimate, content-neutral interests but
that it need not be the least restrictive or |east
i ntrusi ve neans of doing so. Rather, the requirenent of
narrow tailoring is satisfied “so long as the

regul ation pronotes a substantial governnment interest
that would be achieved less effectively absent the
regul ation.”

491 U.S. at 798-99, 109 S. C. at 2757-58, 105 L. Ed. 2d at 680

(quoting United States v. Albertini, 472 U.S. 675, 689, 105 S. C

2897, 2906, 86 L. Ed. 2d 536 (1985)) (additional citation omtted);

see Nat’'|l Amusenents, 43 F.3d at 744 (quoting Ward).
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The manifest purpose of the “anple alternative channels”
requi renent is to ensure that governnment does not disguise what, in
effect, is a conplete ban on speech as a nere tine, place, and
manner restriction that is subject to a nore deferential standard
of review The nere fact that a regulation “dimnishes the total
quantity of . . . speech” and “sinultaneously curtails J[a
speaker’s] opportunity to comunicate wth sone [potential
listeners]” does not establish the absence of alternative channels

of communi cation. Nat’'l Amusenents, 43 F.3d at 745 (citing Menbers

of the City Council of Los Angeles v. Taxpayers for Vincent, 466

usS 789, 803, 104 S. . 2118, 2127, 80 L. Ed. 2d 772 (1984)).
Rat her, the «critical inquiry is whether other nodes of
communi cation remai n open through which the speaker can convey his

nmessage. See Taxpayers for Vincent, 466 U S. at 812, 104 S. C. at

2132-33, 80 L. Ed. 2d at 791-92 (citations omtted).

Because a nmunicipality bears the burden of establishing that
a challenged ordinance that burdens protected expression is
constitutional, the nunicipality nust identify alternative channel s
of communication that appear adequate to convey the speaker’s
message. However that does not nean that the nmunicipality, as part
of its initial showng, also, nust negate every conceivable
argunent that mght be mde as to why those channels are
i nadequate. Such a requirenent would i npose an inpossi bl e burden

on the nunicipality because the nunicipality, ordinarily, would
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have no way of knowing why a plaintiff mght contend that
particul ar channel s of conmuni cati on m ght not adequately serve the
plaintiff’s purposes. Since that information generally is
exclusively, or at least nore readily, available to the plaintiff,
once the municipality has identified what appear to be adequate
alternative channels, it is incunbent upon the plaintiff to explain
why the proffered alternatives are i nadequate. See Ward, 491 U. S
at 802, 109 S. C. at 2760, 105 L. Ed. 2d at 683 (upholding
limtations on the volunme of nusic played during a presentation in
a public park because “there has been no showi ng that the remaining
avenues of communi cation are i nadequate”) (citations omtted); see

also Lawton v. Nyman, 357 F. Supp. 2d 428, 436 (D.R 1. 2005) (the

burden of presenting evidence to support a contention generally
should fall upon the party to whom the evidence “is nore readily

available”) (citing Pidcock v. Sunnyland Am, 854 F.2d 443, 448

(11th Cr. 1988)); accord La Montagne v. Am Conveni ence Prods.

Inc., 750 F.2d 1405, 1409-10 (7th Gr. 1984) (explaining that this
principle animates the nowfamliar burden-shifting analysis in
enpl oynent di scrimnation cases) (citations omtted); see 1 Jack B

Weinstein & Margaret A. Berger, Winstein's Federal Evidence 8§

301. 06] 1] (2d ed. 2006) (acknow edging the “evidentiary
consideration[]” of “allocating the burden of production to the
party nost likely to have access to the pertinent evidence”)

(citations omtted). O course, once the plaintiff presents
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evi dence that the proffered alternatives are i nadequate, the burden
shifts back to the nunicipality to rebut that show ng.

B. The East Greenwich Pernmit Requirenent

ACORN clains that East Geenwich's permt requirenment for
door-to-door solicitation unconstitutionally burdens ACORN s
freedomof expression, and that the burden is increased by all ow ng
for a delay of up to five days before a permt is issued and by
requiring an application fee in order to obtain a permt. The Town
argues that the permt requirenent passes constitutional nuster
because it serves the Town's interests in preventing fraud,
preventing crinme, and protecting the privacy of residents.

ACORN cannot and does not dispute the i nportance of the Town’s
proffered interests. Nor does ACORN di spute that the Ordinance is
content-neutral. Rather, ACORN s chal |l enge focuses on whet her the
permt requirenent actually furthers the Towmn’s proffered interests
and whether it is “narrowly drawn” to further those interests
“W t hout unnecessarily interfering wwth First Amendnent freedons.”

See Schaunburg, 444 U.S. at 637, 100 S. C. at 836, 63 L. Ed. 2d at

87-88 (citations omtted).

1. Furt herance of the Town’s Interests

(a) Fraud Prevention

East Greenwich’s permt requirenent hel ps to serve the Town’s
interest in preventing fraud in several ways.

First, the permt requirenment helps to prevent individuals
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from soliciting on behalf of non-existent charities and from
falsely posing as authorized representatives of legitimte
charities. The information that nmust be provided on the
application form enables police to confirm the existence of the
entity on whose behalf the solicitation purportedly is being
conducted as well as the authority of the solicitors to act on
behal f of that entity.

The information on the application also helps police to
determne whether individual solicitors have a history of
i nvol venent in fraudulent schemes and requiring solicitors to
identify thenselves is likely to deter solicitation by individuals
who engage in fraudul ent practices.

Furthernore, the permt requirenent enables residents to
identify solicitors who have not provided the required i nformation
and to obtain nore information fromthe police about solicitors who
have permts.

The utility of the permt process in helping to prevent fraud
is best illustrated by contrasting it to the situation that would
exi st if any anonynous stranger to the conmmunity could go door-to-
door soliciting funds. I ncidents such as the one recounted by
Chief Desjarlais, in which an individual falsely posing as a
representative of awell-known charity went door-to-door soliciting
contributions, would becone nore conmonplace. That is precisely

why the Suprene Court has said:
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[wW]ithout doubt a state may protect its citizens from
fraudul ent solicitation by requiring a stranger in the
community, before permtting him publicly to solicit
funds for any purpose, to establish his identity and his
authority to act for the cause which he purports to
represent.

Cantwell, 310 U S. at 306, 60 S. C. at 904, 84 L. Ed. at 1219
(citations omtted).

(b) Crinme Prevention

The Suprene Court has upheld permt requirenents even for
“those engaging in protected First Amendnent activity because of a
comonsense recognition that their exi stence both deters and hel ps

det ect wrongdoing.” See Watchtower, 536 U. S. at 178-79, 122 S. C.

at 2096, 153 L. Ed. 2d at 228-29 (Rehnquist, C.J., dissenting)

(citing Thonmas v. Chicago Park Dist., 534 U S. 316, 122 S. . 775,

151 L. Ed. 2d 783 (2002)). More specifically, it has recognized
that “burglars frequently pose as canvassers, either in order that
they may have a pretense to di scover whether a house is enpty and
hence ripe for burglary, or for the purpose of spying out the
prem ses in order that they may return later.” Martin, 319 U S. at
144, 63 S. . at 864, 87 L. Ed. at 1317.

East G eenwich’s permt requirenment hel ps to prevent burglary
because it is unlikely that a burglar would wish to identify
hi msel f by conpleting an application formor to call attention to
himsel f by soliciting without a permt. Consequently, the permt
requi renent hel ps to deprive prospective burglars of at |east one

of the pretexts commonly used in facilitating their crines.
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Mor eover, the background checks performed as part of the
permt process enable police to identify solicitors with crimna
records that may indicate a propensity to conmt violent crinmes as
well as to nonitor their activities and/or alert residents.

It is true that the Town did not make a very strong show ng of
a “special crime problem related specifically to door-to-door

solicitation." Cf. Watchtower, 536 U S. at 169, 122 S. Ct. at

2091, 153 L. Ed. 2d at 221. The Town’s evidence consisted
primarily of Chief Desjarlais’ testinony that his departnent
recei ves between 25 and 35 conpl ai nts of breaki ng and entering each
year, which he did not Ilink specifically to house-to-house
solicitation; an incident of fraud and a stolen car incident, both
of which did involve door-to-door solicitors; and the fact that
background checks often reveal that applicants have crim nal
records or outstandi ng warrants.

The absence of a denonstrable |ink between burglars and door -
to-door solicitors is not surprising because, unless a burglar is
apprehended and recognized by a resident, it would be virtually
i npossi ble to prove that he or she had been engaged i n door-to-door
solicitation. |Indeed, arguing that the absence of any denonstrabl e
I i nk between burgl ari es and door-to-door solicitation somehow shows
t hat the Ordi nance does not serve the Town’'s interest in preventing
crime m sses the point because one of the justifications for the

permt requirenent as a nmeans of conbating crime is that it hel ps
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a municipality to prevent burglaries by denying burglars the
opportunity to pose as door-to-door solicitors.

In any event, given the fact that the Supreme Court has | ong
recogni zed what comon sense confirnms is the increased risk of

crinme posed by unregul ated door-to-door solicitation, see, e.q.,

Hynes, 425 U. S. at 618-19, 96 S. C. at 1759-60, 48 L. Ed. 2d at

251-52 (citations omtted); see, e.q., Martin, 319 U S. at 144, 63

S. C. at 864, 87 L. Ed. at 1317, it would neke little sense to
prohibit a municipality fromregulating such activity until after
it could conclusively prove that residents actually had been
har med.

It also may be true that the permt requirenent does not
guarantee the conplete elimnation of crine at residents’ hones
because burglars still may knock on residents’ doors on pretenses

other than solicitation of funds, see Watchtower, 536 U. S. at 169,

122 S. C. at 2091, 153 L. Ed. 2d at 221, and violent crinmes still
may be committed by individuals not purporting to be solicitors.
However, “[i]n order to survive internediate scrutiny . . . a law
need not solve the crinme problem it need only further the interest
in preventing crinme.” 1d. at 179-80, 122 S. . at 2096-97, 153 L.
Ed. 2d at 228 (Rehnquist, C. J., dissenting). Al t hough the East
Greenwi ch Ordinance will not eradicate all crinme in the Town, the
fact that it helps to prevent sone crine is sufficient to establish

that it serves an inportant nunicipal interest.
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(c) Protecting the Privacy of Residents

It is difficult to see how the permt requirenent serves the
Town’ s interest in protecting the privacy of residents. Since the
i ssuance of a permt is virtually automatic, the permt requirenent
seens unlikely to significantly reduce the nunber of unwanted
knocks on residents’ doors.

2. The “Narrowl y Drawn” Requirenment

As already noted, in deciding whether a permt requirenent is
“narromly drawn,” a court nmnust determne whether it burdens
substantially nore speech than is necessary to further the
governnment’s inportant goals. See Ward, 491 U S. at 798-800, 109
S. . at 2757-58, 105 L. Ed. 2d at 680-81 (citations omtted).
This Court finds that the East G eenwich permt requirenent is
narrow y drawn because the burden of obtaining a permt is not an
onerous one and the requirenents are closely related to furthering
the Town’s interest in preventing fraud and ot her crines.

A permt is required only when canvassing involves the
solicitation of noney, which is the type of canvassing that poses
the greatest risk of fraud. Furthernore, while | aws agai nst fraud
may enable a municipality to prosecute solicitors who engage in
fraudul ent practices after the fraud has been perpetrated, it is
difficult to imgine how a nmunicipality could effectively prevent
its residents frombei ng defrauded wi thout requiring solicitors to

obtain permts.
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In addition, under the Odinance, Town officials have no
discretion to deny a permt. Obtaining a permt requires little
nore than conpleting an application form which nmakes East
Geenmich’s Odinance simlar to the identification procedure

recogni zed as constitutional in Schneider, Cantwel |, and Murdock v.

Pennsyl vania, 319 U S. 105, 113, 63 S. C. 870, 875, 87 L. Ed.

1292, 1299 (1943), and distinguishes it from the ordinance

i nval i dated i n Schaunburg, which conpl etely banned solicitation by

organi zations that used nore than a specified percentage of the
funds raised to pay adm ni strative expenses, see 444 U. S. at 624,
100 S. &. at 829, 63 L. Ed. 2d at 79. I n Murdock, the Court
di stingui shed between *“a registration system under which those
going from house to house are required to give their nanes,
addr esses and ot her marks of identificationto the authorities” and
one that inposed unconstitutional requirenents on the issuance of
a license. See 319 U.S. at 113, 63 S. C. at 875, 87 L. Ed. at
1299.

Nor does conpleting the application or the fact that permts
are not issued instantaneously inpose any burden that s
di sproportionate to the Town’s interest in preventing fraud and
crime. The application calls for little nore than the identities
of the organi zation and individuals conducting the solicitation as
wel | as where and how the solicitation is to be conducted. That

information permts Town officials to verify the existence of the
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entity on whose behalf the solicitation purportedly is being
conducted, to confirmthe authority of the individual solicitors to
act on behalf of that organization, and to determ ne whether the
i ndividual solicitors have crimnal records or past involvenent
with fraudul ent schenes. That infornmation also enables police to
monitor the solicitation activity and to respond nore effectively
to calls fromresidents who may wi sh to know sonet hi ng about the
solicitors appearing at their doors.

The sane may be said with respect to the delay between the
time that an application is filed and the tine that the permt is
i ssued. Sonme delay is inevitable in any permt process.
Accordi ngly, courts have upheld the constitutionality of “waiting
periods” if they are reasonably necessary to enabl e a gover nnent al

body to further its legitimate goals. See, e.q., A Quaker Action

G oup v. Morton, 516 F.2d 717, 735 (D.C. Cr. 1975) (approving two-

day waiting period for permt to use national park | ands within the
District of Colunbia because it “provide[d] the Park Service anpl e

notice and tinme to process the application”); see, e.q., Powe V.

Mles, 407 F.2d 73, 84 (2d Cr. 1968) (approving two-day advance
notice requirenent for denonstrations on state university canpus
because it “af ford[ ed] a desirable opportunity for the
adm ni stration and the denonstrators to work out detail ed nethods
for the conduct of the protest in a manner conpatible with the

legitimate interests of all”) (citation omtted); see, e.qg., Local
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32B-32J, Serv. Enployees Int'l Union, AFL-CIOv. Port Auth., 3 F

Supp. 2d 413, 422 (S.D.N. Y. 1998) (upholding one and one-half day
waiting period on “expressive activity permts” for Wrld Trade
Center and Port Authority Bus Termnal property so that a
sufficient police presence could be assenbled to prevent
di sruptions during events).

Here, a delay is necessary in order to enable police to verify
the i nformati on provided by the applicant and to performbackground
checks on the individual solicitors. Wile the Odinance states
that applications nust be filed at least five days before the
proposed solicitation, the evidence shows that, as a practical
matter, permts, ordinarily, are issued within one or two days
unless difficulties are encountered in verifying the information
provided or in determ ning whether the individual solicitors have
crimnal records.

In addition, since the canvassing in this case involves
solicitation of noney, the delay appears to be far | ess burdensone
than it mght be in the case of canvassing that involves nothing
nmore than the communi cation of ideas. Unlike purely comunicative
speech that sonetines may be spontaneous, fundraising presumably
requi res consi derabl e advance pl anni ng and organi zati on t hat takes
place well before solicitation begins. Since that planning
undoubtedly begins at |east several days before the proposed

solicitation, it appears that solicitors could mnimze or
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conpletely elimnate any delay by filing an application when those
plans are fornulated rather than waiting until the day of the
proposed solicitation.

Wth respect to the Town's application fee, it is true that an
application fee requirenent can inpose an unconstitutional burden
on protected expression when the fee is excessive or when it is
unrelated to the advancenent of the governnent’s legitinmate
interest(s), but a fee that does satisfy those requirenents i s not

unconsti tuti onal . See, e.qg., Forsyth County, 505 U S. at 136-37,

112 S. C. at 2404-05, 120 L. Ed. 2d at 115 (citations omtted);

see, e.q., Miurdock, 319 U. S. at 108-17, 63 S. C. at 872-77, 87 L.

Ed. at 1295-1301 (citations omtted).

East Greenwich has not presented any evidence as to how it
arrived at the application fee that it charges. In atrial on the
merits, that omssion would be fatal to the application fee
provision in the Odinance, but, at the prelimnary injunction
stage, the Court’s task is to assess the |ikelihood that the Town,
ultimately, wll succeed in justifying the fee provision. Since it
appears that, if anything, the nomnal fee charged by the Town
probably understates the expenses the Town incurs in processing
permt applications and verfiying the information provided in them
it seenms likely that the Town will be able to prove that the fee is
narrow y drawn.

In short, because an application is a necessary part of any
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permt procedure, because sone delay is necessary in processing the
application, and because a nmunicipality may charge a reasonabl e fee
inorder to defray the processing costs invol ved, these features do
not render a permt requirenment unconstitutional, per se. To hold
ot herwi se woul d be tantanobunt to saying that permt requirenents
t hensel ves are inherently unconstitutional, a proposition that
flies in the face of well-established Suprenme Court precedent

recognizing the validity of permt requirenents. See, e.qg.,

Thomas, 534 U.S. 316, 122 S. Ct. 775, 151 L. Ed. 2d 783 (uphol di ng

permt requirenment to regul ate use of public park); see, e.g., Cox

v. New Hampshire, 312 U S 569, 61 S. C. 762, 85 L. Ed. 1049

(1941) (upholding | ocal parade permt requirenent).

C. The East Greenwi ch Curfew

1. Furt herance of the Town’s Interests

(a) Protecting the Privacy of Residents

It is well-established that every individual has a right to
privacy, the essence of which is the right to be |left alone. See

Katz v. United States, 389 U. S 347, 350, 88 S. . 507, 510-11, 19

L. Ed. 2d 576, 581 (1967) (citing Sanmuel Warren & Louis Brandei s,

The Right to Privacy, 4 Harv. L. Rev. 193, 196 (1890)); see, e.qg.

Galella v. Onassis, 353 F. Supp. 196, 232 (S.D.N. Y. 1972), rev’d,

in part, on other grounds, 487 F.2d 986 (2d Cr. 1973). That right

is especially strong at an individual’s hone. See Frisby v.

Schultz, 487 U S. 474, 484, 108 S. Ct. 2495, 2502, 101 L. Ed. 2d
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420, 431 (1988) (“‘preserving the sanctity of the honme, the one
retreat to which nen and wonen can repair to escape from the
tribulations of their daily pursuits, is surely an inportant

value’”) (quoting Carey v. Brown, 447 U S. 455, 471, 100 S. O

2286, 65 L. Ed. 2d 263 (1980)).

The right to privacy in one’s hone includes not only the right
to be free from unreasonabl e searches and seizures but also the
right to be free fromunwanted and unwel cone intrusions. See FCC

v. Pacifica Found., 438 U S. 726, 748, 98 S. C. 3026, 3040, 57 L.

Ed. 2d 1073, 1093 (1978) (“in the privacy of the hone . . . the
individual's right to be left alone plainly outweighs the First

Amendnent rights of an intruder”) (citing Rowan v. U . S. Post Ofice

Dep’t, 397 U.S. 728, 90 S. Ct. 1484, 25 L. Ed. 2d 736 (1970)); see
Hynes, 425 U.S. at 619, 96 S. C. at 1760, 48 L. Ed. 2d at 252
(“[H ome is one place where a man ought to be able to shut hinself
up in his own ideas if he desires. There he should be free not
only fromunreasonabl e searches and sei zures but al so fromhearing
uninvited strangers expound distasteful doctrines.”) (quoting

Zechariah Chafee, Free Speech in the United States 406 (1954)).

Intrusions on an individual’s right to privacy include uninvited
knocks on the door and the need to confront and turn away unwel cone
visitors. “A doorbell cannot be disregarded |like a handbill. It
takes several mnutes to ascertain the purpose of a propagandi st

and at |east several nore to get rid of him” |Id.
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Consequently, an individual’s right to privacy in his or her
home is an inportant factor in assessing the extent to which a
muni ci pal ity may regul ate door-to-door solicitation. Indeed, there
is no question that a nmunicipality can enact ordinances that
reasonably protect residents’ privacy rights. See Frisby, 487 U S.
at 484-85, 108 S. . at 2502, 101 L. Ed. 2d at 432 (“a specia
benefit of the privacy all citizens enjoy within their own walls,

which the State nmay legislate to protect, is an ability to avoid

intrusions”) (enphasis added); see Munhall, 743 F.2d at 186 (“The

privacy of the home, and the obligation of governnment to protect
that privacy, are entitled to particular solicitude from the
courts.”) (citations omtted).

East Greenwich’s 7:00 p.m curfew serves the Town’ s interest
in protecting the privacy of its residents. The 7:00 p.m curfew
was adopted in response to conpl aints by residents regardi ng what,
then, was a 9:00 p.m curfew. Those conplaints and the fact that
the anmendnent was enacted by the Town’s elected officials who,
presumably, reflect the views of a mgjority of residents are
powerful evidence that nost residents consider solicitations
between 7:00 p.m and 9:00 p.m to be unwel cone invasions of their
privacy. There is nothing surprising about that because it doesn’t
require an elaborate survey or the testinony of thousands of
residents to confirmthat, between 7:00 p.m and 9:00 p.m, many

residents are either eating dinner, preparing for bed, or | ounging



in their pajamas and do not wi sh to be disturbed.

Wiile the fact that a majority of residents may favor a 7:00
p. m curfew cannot override any constitutional right that ACORN may
have to solicit beyond that hour, it does indicate that
solicitation after 7:00 p.m infringes on the privacy rights of
residents and that is a factor to be considered in determning
whether the curfew is a reasonable nmeans of protecting those
rights. By the sane token. while residents may be nore likely to
be at hone between 4:00 p.m and 9:00 p.m than at other hours is
a factor to be considered in determning the extent to which the
curfew burdens ACORN s speech rights, it does not invalidate the
7:00 p.m curfew any nore than the fact that even nore residents
are likely to be at honme at 1:00 a.m would invalidate a m dni ght
curfew.

(b) Cinme Prevention

The Town’s attenpt to justify the 7:00 p.m curfew as a neans
of preventing crime is somewhat undercut by its failure to present
any evidence that the incidence of crine in East Geenwich is
greater between the hours of 7:00 p.m and 9:00 p.m than it is
before 7:00 p. m

However, that failure is not fatal to the Town’s contention
because, as already noted, it is comon know edge that “burglars
frequently pose as canvassers,” Martin, 319 U. S. at 144, 63 S. O

at 864, 87 L. Ed. at 1317, and that crine rates i ncrease during the
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nighttinme hours, see, e.q., Minhall, 743 F.2d at 187 (uphol ding

prohi bi ti ons agai nst door-to-door canvassing in the eveni ng despite
| ack of record evidence |inking darkness to i ncreased crine rates).
The Town was entitled to rely on what appears to be obvi ous and has

been recogni zed by courts. See Renton, 475 U. S. at 51-52, 106 S.

Ct. at 931, 89 L. Ed. 2d at 40; see Erie, 529 U. S at 296-98, 120
S. C. at 1395, 146 L. Ed. 2d at 283 (O Connor, J., for the
plurality) (citations omtted).

(c) Fraud Prevention

The rel ati onship between the 7:00 p.m curfew and the Town’s
interest in preventing fraud is a different matter. Since fraud
can be commtted at any hour of the day or night, it is difficult
to see how the curfew hel ps to prevent fraud.

2. Narrow Tail oring

Li ke the permt requirenment, the curfew provision in the East
G eenwi ch Ordi nance does not burden ACORN s speech to any greater
extent than is necessary to further the Town’s interests in
preventing crinme and protecting residents’ privacy. The 7:00 p. m
curfew does not ban door-to-door solicitation nor restrict, in any
way, the nessage that may be conveyed. The curfew nerely limts
the tinmes during which such solicitations may be nmade. It |eaves
ACORN free to conduct door-to-door solicitations between the hours
of 9:00 a.m and 7:00 p.m, seven days a week, as well as to

solicit by other neans. Furthernmore, the curfew s prohibition
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applies only to those hours during which solicitation is npst
intrusive on residents’ privacy and during which there is an
i ncreased risk of crine.

It is true that the Town did not present evidence of crine
rates specifically between 7:00 p.m and 9:00 p.m However, saying
that a municipality cannot establish a curfew for door-to-door
solicitation unless it can identify a magic nonent at which the
crime rate suddenly spi kes upward woul d i npose an i npossi bl e burden
that the Constitution does not require and it would place courts in
the untenabl e position of being called upon to nake netaphysical
and increasingly finite distinctions as to the hour, mnute, or
second that separates a perm ssible curfew fromone that is deened
unconstitutional. A court deciding that a 9:00 p.m curfew is
constitutional but that a 7:00 p.m curfewis not, inevitably would
be cal l ed upon to deci de whether an 8:00 p. m curfew passes nuster
and, if not, whether an 8:01 p.m curfew does. Courts that paint
with a broad constitutional brush are ill-equipped to draw such
fine lines especially where the lines depend on factors that cannot
be precisely measured. In the words of Judge Coffey:

[ M uni ci pal governnents, rather than courts, are

know edgeabl e of their community’ s [sic] crime problens

and their citizens’ desire for privacy; the decision as

to where to drawthe Iine to protect honeowners’ privacy

and to prevent crinme should be left wth the

muni ci pality, so long as the accommodati on of the First

Amendnent rights of these three groups (speakers,

willing, and unwi |l ling audi ence nmenbers) are reasonably
acconmodat ed.
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Wat seka, 796 F.2d at 1582 (Coffey, J., dissenting).

ACORN argues that the curfew provision is not narrowy
tailored to protect residents’ privacy because the Odinance
permts residents who do not wish to be disturbed to post “No
Solicitation” signs. That argunent is based on the holding in

Watchtower, see 536 U.S. at 168, 122 S. Ct. at 2091, 153 L. Ed. 2d

at 221 (citation omtted), but it is not convincing because

Wat chtower is readily distinguishable fromthis case.

Wat cht ower did not deal with a curfew provision; rather, the

ordi nance chal |l enged i n Wat cht ower prohibited canvassi ng w thout

a permt and the nmunicipality applied that prohibition not only to
the solicitation of noney but also to religious proselytizing.
See 536 U.S. at 153-58, 122 S. C. at 2083-85, 153 L. Ed. 2d at
211-14. Also, in finding that the ordinance was not narrowy
tail ored because residents’ privacy could be adequately protected

by posting “No Solicitation” signs, the Watchtower Court noted

that, “[h]lad [the permt] provision been construed to apply only
to coomercial activities and the solicitation of funds, arguably
the ordi nance woul d have been tailored to the Village' s interest
in protecting the privacy of its residents and preventing fraud.”
536 U.S. at 165, 168, 122 S. Ct. at 2089, 2091, 153 L. Ed. 2d at
219, 221 (citation omtted).

Unli ke the permit provision in Watchtower, the East G eenw ch

curfew does not entirely ban door-to-door solicitation; it nmerely
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limts the hours during which solicitation may be conducted.
Mor eover, the curfew applies only to canvassing that involves the
solicitation of noney; it does not limt, in any way, what the

Wat cht ower Court referred to as “door-to-door advocacy.” See 536

US at 153, 122 S. . at 2083, 153 L. Ed. 2d at 211.

Requiring residents to post “No Solicitation” signs in order
to prevent uninvited solicitations after 7:00 p.m would force
themto ban even those solicitors that they m ght wel cone before
7:00 p.m or, alternatively, to create billboard-Ilike signs that
vary from house to house specifying the circunstances under which
solicitors are or are not welcone. As the Suprene Court observed
in Breard:

[t]o the city council falls the duty of protecting its

citizens against the practices deenmed subversive of

privacy and of quiet. A househol der depends for
protection on his city board rather than churlishly
guarding his entrances wth orders forbidding the
entrance of solicitors. A sign would have to be a snal

billboard to make the differentiations between the

wel comre and unwel conme that can be witten in an ordi nance

once cheaply for all hones.

341 U.S. at 640, 71 S. C. at 931, 95 L. Ed. at 1247.

3. Anpl e Alternative Channel s of Communi cation

It seens clear that the East G eenwi ch ordi nance | eaves open
al ternative channels of comunication through which ACORN can
effectively communicate its message and/or solicit funds.

As al ready noted, the curfew applies only to canvassi ng that

I nvol ves the solicitation of noney. It does not |imt the hours

49



during which ACORN may go door-to-door for the purpose of nerely
advocating the causes it supports.

Moreover, the curfew |leaves ACORN free to solicit noney
between 9:00 a.m and 7:00 p.m, seven days per week. Except for
the testinmony of ACORN s two solicitors that, based on their very
limted experience soliciting door-to-door, “nore” people are
likely to be at hone between 7:00 p.m and 9:00 p.m than at other
hours, there is no evidence indicating that a 7:00 p.m curfew
appreci ably dimnishes the effectiveness of ACORN s door-to-door
canvassing efforts.

Furthernore, the evidence shows that ACORN al so solicits by
t el ephone, through the mail, and at fundraising events. Al of
these nethods remain open to it and there is nothing to prevent
ACORN fromsoliciting in public places as well.

In short, the 7:00 p.m curfew does not, in any way, limt
t he channel s through which ACORN nay communi cate its nessage and
the rather nodest restriction that it places on the hours during
whi ch ACORN may solicit funds |eaves anple alternative channels

avai l able for ACORN to conti nue doi ng so.
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Concl usi on

For all of the foregoing reasons, ACORN s notion for a

prelimnary injunction is hereby DEN ED

IT 1S SO ORDERED

Ernest C. Torres
Chi ef Judge

Dat e: Septenber _ , 2006
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