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VEMORANDUM AND ORDER

ERNEST C. TORRES, Chief United States District Judge.

| nt roduction

Marc DeSi sto, a special prosecutor appointed by this Court,
has moved to conpel Janes Taricani, an investigative reporter
for a local television station, to answer questions posed to
Taricani at a deposition. The questions relate to the source
fromwhom Tari cani obtained a video tape that was the subject of
a protective order (the “Protective Order”). The Protective
Order prohibited counsel in a pending crimnal case from
di ssem nating the tape because it was evidence in a continuing
grand jury investigation regarding the case and it was potenti al
evidence in the trial of that case.

The principal issue presented is whether the First Amendnent
exenpts Taricani from being required to reveal the identity of
his source. Because this Court answers that question in the

negative, the notion to conpel is granted.



Backar ound

In a series of indictnments returned between May 27, 1999,
and April 2, 2001, several officials of the City of Providence,
Rhode |sland, were charged with extortion, bribery, and various
other offenses in what were referred to as the “Plunder Donme”
cases. Those cases generated intense publicity and ranpant
specul ation regarding the defendants’ cul pability. The
specul ati on was fuel ed by nunmerous “l eaks” of evidence that had
been presented to the Grand Jury which raised serious concerns
about the confidentiality of the grand jury process and the
def endants’ right to a fair trial.

The first indictnent, in the “d ancy case,” was handed up
on May 27, 1999, and naned Joseph Pannone, David Ead, and
Rosemary d ancy, three tax officials, as defendants. The second
indictnent, in the “Corrente case,” was handed up on June 29,
2000, and nanmed Pannone and Frank Corrente, the nmayor’s
adm ni strative director, as defendants. On April 2, 2001, a
supersedi ng i ndi ct ment was handed up in the Corrente case addi ng
Mayor Vincent A. Cianci, Jr., and three other defendants. Both
cases were assigned to Judge Lagueux who di sposed of the G ancy
case but recused hinself from the Corrente case when the
supersedi ng i ndictment was filed. Eventually, the Corrente case

was transferred to ne.



I n June 2000, while Corrente was awaiting trial and while
the grand jury investigation that led to the superseding
i ndi ct nent was conti nui ng, the governnent noved for a protective
order prohibiting counsel in the Corrente case from di scl osing
the contents of surveillance tapes that had been made by | aw
enforcement officials and furni shed to counsel during discovery.
Def ense counsel assented to that notion, the manifest purposes
of which were to avoid conprom sing the on-going grand jury
investigation of Cianci and to avoid pretrial publicity that
coul d prejudice the defendants’ right to a fair trial. Both of
t hese concerns previously had been cited by Judge Lagueux as
grounds for entering a simlar protective order in the G ancy
case and in denying nedia requests for the recordings that were
the subject of that order.

On August 8, 2000, Judge Lagueux entered the agreed-upon
Protective Order. Nevertheless, on February 1, 2001, while the
grand jury investigation of Cianci still was in progress,
Tari cani and Channel 10 aired one of the tapes. That tape (the
“Corrente tape”) was a video tape that showed a government
wi t ness handing Corrente an envel ope that purportedly contained
a cash bribe for Corrente and/or Cianci.

Consequently, this Court appointed a special prosecutor to

det ermi ne whet her charges of crim nal contenpt shoul d be brought



agai nst the individual (s) responsible for providing the Corrente
tape to Taricani.

Before seeking to depose Taricani, the Special Prosecutor
applied for and received perm ssion from the Court to depose
five other potential wtnesses. The Special Prosecutor
represents that, in addition, he has interviewed approxi mtely
thirteen or fourteen other individuals and has obtained
affidavits fromthree or four of them Having exhausted what he
believed to be all other means of obtaining the information
necessary to conclude his investigation, the Special Prosecutor
requested the issuance of a subpoena requiring Taricani to
appear for a deposition and this Court granted that request.

At his deposition, Taricani refused to answer any questions
regarding the identity of the person from whom he received the
Corrente tape citing what he asserted to be a “newsnman’s
privilege” not to reveal confidential sources. Because of that
refusal, the Special Prosecutor filed the instant motion to
conpel .

In their “Menorandum of Law in Opposition to Mdtion to
Conmpel Testinmony” and during a hearing on that notion,
Taricani’s counsel have offered three reasons why Taricani
should not be required to provide the requested information.

They argue:



1. That the Protective Order is invalid.

2. That even if the Protective Order is valid, conpelling
Taricani to identify his source no |onger serves any
pur pose because the trials are over.

3. That the First Anendnent prevents Taricani from being

required to disclose the identity of confidential sources.

Anal ysi s

Validity of the Protective Oder

Tari cani does not and could not claimthat the Protective

Order is invalid for substantive reasons. | ndeed, the Order

mrrors the provisions of both the Local Rules of this Court and
the Rules of Professional Responsibility that prohibit counsel
in crimnal cases fromreleasing any information or making any
extra-judicial statenents that may interfere with a fair trial

R 1. Dist. Ct. Local Rule 39; R I. Rule of Professional Conduct
3. 6. Mor eover, given the intense publicity surrounding this
case and the highly-prejudicial nature of the Corrente tape, the

Protective Order clearly was a reasonabl e neans of seeking to

preserve the defendants’ right to a fair trial. See In re

Provi dence Journal Co., 293 F.3d 1, 14 (1st Cir. 2002)(“In view

of the notoriety of the [Cianci] case and the incidents



recounted by the district court, we are convinced that the
court’s perception of a threat to the defendants’ fair trial
ri ghts was objectively reasonable.”).

| nstead, Taricani argues that the Protective Oder is

invalid because it fails to conport wth the procedural

requi rements outlined by the First Circuit in In re Providence

Journal ; and, therefore, the Protective Order cannot be the
basis for requiring himto identify the person who provided him
with the Corrente tape. More specifically, Taricani asserts
that the Protective Order was entered wi thout an opportunity to
be heard and t hat Judge Lagueux failed to nmake specific findings
with respect to the conpeting interests involved or to weigh
reasonabl e alternatives. That argument m sapprehends both the

holding in In re Providence Journal and the nature of crim nal

cont enpt .

In re Providence Journal addressed the procedural

requi rements for deciding whether materials that are filed with
a court and that beconme part of the official record of a case

ought to be seal ed. In re Providence Journal did not address

the procedure regarding the issuance of protective orders
prohibiting the parties in a pending case from dissen nating
materials obtained by them during the course of pretrial

di scovery. The distinction is inportant because the nedia have



a presunptive common-|aw ri ght of access to judicial records but
not to potential evidence possessed by the parties. Seattle

Times Co. v. Rhinehart, 467 U S. 20, 33 (1984) (“[P]retrial

depositions and interrogatories are not public conponents of a
civil trial. . . . restraints placed on discovered, but not yet
admtted, information are not a restriction on a traditionally

public source of information.”); Associated Press v. lLadd, 162

F.3d 503, 512 (7" Cir. 1998) (“Until admtted into the record

potential evidence is not ordinarily within the scope of press

access.”); United States v. Wlfson, 55 F.3d 58, 60 (2d Cir.
1995) (no public right of access to docunents submtted to court

in canera as part of discovery dispute); Gove Fresh Distrib.,

Inc. v. Everfresh Juice Co., 24 F.3d 893, 898 (7th Cir. 1994)

(potential evidence not yet admtted is not within the scope of

press access); Public Citizen v. Liggett G oup, 858 F.2d 775,

780 (1st Cir. 1988) (“Certainly the public has no right to demand
access to discovery materials which are solely in the hands of
private party litigants.”). 1In fact, as already noted, both the
Local Rules of this Court and applicable rules of professional
responsibility expressly prohibit counsel fromdi ssem nating or
di scussi ng potential evidence in a pending crimnal case. R I

Dist. Ct. Local Rule 39 (prohibiting | awers fromdi scussing or

rel easing evidence to the public pending trial); R 1. Rule of



Pr of essi onal Conduct 3.6 (prohibiting | awers fromnmaking extra-
judicial statements regarding potential evidence, w tnesses or
testinmony); see also ABA Model Rules of Professional Conduct
Rule 3.6, cm. 1 (“Preserving the right to a fair trial
necessarily entails some curtailment of the information that may
be di ssem nated about a party prior totrial, particularly where
trial by jury is involved.”).

Here, all procedural requirenments for the entry of a
protective order were satisfied. The governnent’s notion was
served on all parties and both the notion and the Protective
Order, itself, were filed and nmade a matter of public record.
Thus, while it is difficult to imagi ne any basis upon which the
media or any other non-party could have challenged the

Protective Order, see Rosado v. The Superior Court of Fresno

County, 51 Cal. App. 3rd 190, 208 (C.A. 5" Dist., CA 1975)
(“[T]he trial court does not have a duty to consult with the
press or to allow them representation at hearings regarding
whet her or not to disclose evidence prior to trial.”), non-
parti es had constructive notice that the order was bei ng entered
and an opportunity to seek to contest it. Moreover, since al

of the parties in the case assented to the Protective Order,
and, since the Order was not chall enged, there was no need for

Judge Lagueux to recite the patently obvious reasons for



entering it. In re Providence Journal does not hold, and it

woul d be absurd to suggest, that, under such circunstances, a
court may not enter a protective order unless it first provides
sone unspecified formof additional notice to unidentified non-
parti es who m ght possibly claimsonme interest in the matter.

Even if it is assumed, arguendo, that the procedure for
adopting the Protective Order was deficient, Taricani’s argunment
would fail for two reasons. First, the Protective Order was
directed at participants in the case and not at Taricani.
Therefore, Taricani lacks standing to challenge the Order
because he, himself, is not in danger of being prosecuted for
violating it and he cannot contest enforcenent of the Order on
behal f of those who may be targets of the Special Prosecutor’s
i nvestigation.

Second, the alleged procedural deficiency does not render

the Protective Order invalid or unenforceable, vis a vis the

i ndi vi dual s agai nst whomit is directed. It is well established
that court orders nust be conplied with unless and until they
are vacated on appeal or otherw se. In re Providence Journa

Co., 820 F.2d 1342, 1346 (1st Cir. 1986) (“Providence 17)

nodified on reh’g en banc, 870 F.2d 1354 (1t Cir. 1987)

(“Providence 117). Generally, a court order my not be

collaterally attacked by asserting its invalidity as a defense



to a charge of crimnal contenpt brought against one who has
violated that order. [d. The rationale for this “collatera
bar rule” is to “protect the authority of the courts when they
address cl ose questions and to create a strong incentive for
parties to follow the orderly process of law.” 1d. at 1347.

A limted exception to the collateral bar rule is nmade in
t hose extrenely rare cases where the order may be “transparently
invalid.” Ild. However, this, clearly, is not one of those
cases. There is a strong presunption in favor of the validity
of court orders. Ld. at 1347-48. An order is deened
transparently invalid only if it “had [no] pretense of validity

at the tine it was issued.” United States v. Murad, 289 F.3d

174, 178 (1st Cir. 2002) (quoting Providence 1, 820 F.2d at
1347). The “transparently invalid’” exception does not apply to

orders that are “arguably proper.” Providence |, 820 F.2d at

1347. Here, for reasons already stated, the Protective Order in
guestion was, at the very |least, “arguably proper.”

1. The Purpose Served by Requiring Disclosure

Taricani’s counsel argue that requiring Taricani to identify
the source from whom he received the Corrente tape no | onger
serves the purpose of protecting the defendants’ right to a fair
trial because the trial is over. That argunment does not nerit

protracted di scussion.

10



The Protective Order served two purposes. |t was designed
to avoid prejudicial pretrial publicity likely to threaten the
def endants’ right to a fair trial and to prevent the grand
jury’s on-going investigation frombeing conprom sed. The fact
that the investigation has been conpleted and that the trial is
over does not negate the purposes served by prosecuting those
who may have wilfully violated the Protective Order any nore
than the fact that a nmurder has already been commtted or the
fact that a nurder attenpt was unsuccessful negates the purposes
served by prosecuting the perpetrator. | ndeed, accepting
Taricani’s argunent woul d render protective orders nmeani ngl ess.
| ndi vi dual s bent on preventing a fair trial or interfering with
a grand jury investigation could violate such orders wth
i npunity knowi ng that they would not be prosecuted unless they
wer e apprehended and convicted before the case concl uded.

I[11. The First Anmendnent

The First Amendnent to the United States Constitution
guar ant ees freedom of expression to both the nedia and ordi nary
citizens. It provides that “Congress shall make no | aw .
abridging the freedom of speech, or of the press. . .~ u. S.
Const. anend. |I.

The gi st of Taricani’s argunment is that freedomof the press

also protects a journalist from being required to identify

11



“confidential sources” because disclosure would inpair the
journalist’s ability to gather information for dissen nation
thereby chilling free speech. Taricani Mem in Opp’'nto Mdt. to
Conpel at 6. In support of his position, Taricani has filed an
affidavit stating that the source who provided him with the
Corrente tape “did so only upon obtaining nmy assurance that |
woul d protect the confidentiality of the identity of the
source.” Taricani Aff. § 3.

Taricani inplicitly concedes that the “newsman’s privil ege”
that he asserts is only conditional and that it may be overcone
when the need for the informati on regardi ng his source outwei ghs
the inpact that disclosure would have on the news-gathering
process; but, he contends that, in this case, no sufficient
show ng of need has been nade because t he Speci al Prosecutor has
failed to establish that he has exhausted alternative sources
for obtaining the requested information.

A. Branzburg v. Hayes

In Branzburg v. Hayes, the Supreme Court, in a plurality

opi nion, specifically held that a journalist has no First
Amendnent privilege to refuse to disclose the identity of a
confidential source to a grand jury investigating a crime when
that information is relevant to the investigation. 408 U. S.

665, 690-91 (1972).

12



Branzburg noted that requiring disclosure does not inpinge
on the journalist’s freedom of expression. The Court stated:
“t hese cases involve no intrusions upon speech or assenbly, no
prior restraint or restriction on what the press may publi sh,
and . . . no penalty, civil or crimnal, related to the content
of published material.” [d. at 681.

Branzburg also noted that an ordinary citizen has no
privilege to wthhold evidence relevant to a crimna
investigation and it rejected the notion that a journalist has
any greater right to do so. The Court cited the “longstanding
principle that ‘the public . . . has a right to every man’s
evidence,’” id. at 688, and observed that “neither the First
Amendment nor any other constitutional provision protects the
average citizen fromdisclosing to a grand jury information that
he has received in confidence.” Ild. at 682. The Court

expressly declined to create [a newsman’s privilege] by

interpreting the First Amendnent to grant newsnen a testinoni al

privilege that other citizens do not enjoy.” ld. at 690.
| nstead, Branzburg held that “reporters, like other citizens,

[ must] respond to rel evant questions put to themin the course
of a valid grand jury investigation or crimmnal trial.” |1d. at
690- 91.

Al t hough Branzburg rebuffed the <claim of “newsman’s

13



privilege,” the Court did recognize that the First Anmendnment
affords “some” protection to news gathering activities. The
Court stated: “[w]e do not question the significance of free
speech, press, or assenbly to the country’s welfare. Nor is it
suggested that news gathering does not qualify for First
Amendnent protection; wthout sone protection for seeking out
t he news, freedom of the press could be eviscerated.” 1d. at
681.

However, the Branzburg Court described as “uncertain” the
burden that m ght be placed on news gathering by requiring a
journalist to reveal the identity of a “confidential source” in
connection with a bona fide crimnal investigation. 1d. at 690.
Moreover, the Court made it clear that the First Amendnment
protection accorded to news gathering activities is not
absolute. After pointing out that “the First Amendnent does not
invalidate every incidental burdening of the press that nay
result from the enforcenment of civil or crimnal statutes of
general applicability,” id. at 682, the Court stated:

Al t hough stealing docunents or private w retapping

coul d provi de newswort hy i nformati on, neither reporter

nor source i s inmmune fromconviction for such conduct,

what ever the inmpact on the flow of news. Neither is

i mmune, on First Anmendnent grounds, from testifying

against the other, before the grand jury or at a

crimnal trial. The Amendnent does not reach so far

as to override the interest of the public in ensuring
that neither reporter nor source is invading the

14



ri ghts of other citizens through reprehensi bl e conduct
forbidden to all other persons.

ld. at 691-92.

In assessing the burden that mght be placed on news
gathering activities by requiring a journalist to identify a
“confidential source” who has information regarding the
conm ssion of a crine, Branzburg noted that the i ssue was |ikely
to arise in only a relatively small nunber of cases.

Only where news sources thenselves are inplicated in

crime or possess information relevant to the grand

jury’s task need they or the reporter be concerned
about grand jury subpoenas. Not hi ng before us

i ndicates that a |arge nunber or percentage of all

confidential news sources falls into either category

and would in any way be deterred by our holding that

the Constitution does not, as it never has, exenpt the

newsman from perform ng the citizen's normal duty of

appearing and furnishing information relevant to the
grand jury’s task.
ld. at 691.

Wth respect to those cases where the source participated
in the crime, the Court also made it clear that the source’'s
“preference for anonymty” in order to avoid prosecution “is
hardly deserving of constitutional protection.” | d. Wth
respect to those cases where the source mght ©prefer

confidentiality for other reasons, the Court found that: “the

evidence fails to denonstrate that there would be a significant

construction of the flow of news to the public,” id. at 693, if
it refused to recognize a “newsnman’s privilege.” The Branzburg

15



Court further found that even the possibility that fear of
identification m ght deter some sources not inplicated in crines
from talking to journalists would be insufficient to justify
creation of a “newsman’s privilege.”

[We cannot accept the argunent that the public

interest in possible future news about a crinme from

undi scl osed, unverified sources nust take precedence

over the public interest in pursuing and prosecuting

those crimes reported to the press by informants and

in thus deterring the comm ssion of such crimes in the

future.
ld. at 695.

In short, Branzburg found “no basis for holding that the
public interest in |law enforcenent and in ensuring effective
grand jury proceedings is insufficient to override the
consequential, but uncertain, burden on news gathering that is
said to result from insisting that reporters, |ike other
citizens, respond to relevant questions put to them in the
course of a valid grand jury investigation or crimnal trial.”
ld. at 690-91. Rather, the Court indicated that, in a crimnm nal
case, the relevant inquiry in determ ning whether the First
Amendnent protects a journalist’s confidential sources is
whet her that information is “germane” to a “good faith”
investigation. See id. at 700, 707.

Branzburg also specifically rejected the claim that the

governnment, first, must show “that a crinme has been commtted

16



and that [the reporter] possess[es] relevant information not
avail able from other sources . . .” and stated that “only the
grand jury itself can nmake this determ nation.” 1d. at 701.
The Court explained that “society’ s interest is best served by
a thorough and extensive investigation” and that “[a] grand jury
investigation is not fully carried out until every available
clue has been run down and all w tnesses exanm ned in every
proper way . . . .” ld. (citations omtted). The Court pointed
out the “Catch 22" that such a requirement would create:

‘It is inmpossible to conceive that in such cases the

exam nati on of wi tnesses nust be stopped until a basis

is laid by an indictrment formally preferred, when the

very object of the exam nation is to ascertain who

shall be indicted.’

ld. at 702 (quoting Hale v. Hinkle, 201 U S. 43, 65 (1906)).

In addition, Branzburg outlined the *“practical and
conceptual difficulties of a high order” that would be invol ved
in adm nistering such a “conditional” privilege. 1d. at 704.
The Court cited the problems that would arise in defining the
“categories of newsnmen who qualified for the privilege”; whether
there is “probabl e cause to believe a crinme has been committed”;
whether it is “likely that the reporter has useful information
gai ned i n confidence”; whether the investigating authority could
“obtain the information el sewhere”; and whether “the officia

interest” in obtaining the information is “sufficient to

17



outweigh the clainmed privilege.” 1d. at 704-06.

In his concurring opinion, Justice Powell reiterated that
the Court was not hol di ng t hat newsmen “are without
constitutional rights with respect to the gathering of news.”
Id. at 709 (Powell, J., concurring). He observed that the
plurality opinion established that newsnmen coul d not be harassed
by investigations that were not conducted in “good faith” and
that they <could be required to give information about
confidential sources only if that information bears nore than “a
renote and tenuous relationship to the subject of the
i nvestigation” and serves “a legitimate need of | aw

enforcenent.” 1d. at 710.

The holding in Branzburg was underscored in New York Tines

Co. v. Jascalevich, where the Court denied an application to

stay a contenpt order against a journalist for refusing to
produce docunents subpoenaed in connection with a crim nal case

and st at ed:

There is no present authority in this Court either
that newsnmen are constitutionally privileged to
wi t hhold duly subpoenaed docunents nmaterial to the
prosecution or defense of a crimnal case or that a
def endant seeki ng the subpoena nust show extraordi nary
ci rcunst ances before enforcenment agai nst newsnen w ||
be had.

439 U.S. 1317, 1322 (1978).

B. Bruno & Stillnman and its Progeny

18



Si nce Branzburg, the First Circuit has had three occasions
on which to address the extent to which the First Amendnent
protection afforded to a journalist’s news-gathering activities
prevents the journalist from being required to reveal the

identity of confidential sources. Cusumano v. M crosoft Corp.,

162 F.3d 708 (1st Cir. 1998); United States v. The LaRouche

Canpai gn, 841 F.2d 1176 (1%t Cir. 1988); Bruno & Stillnman, Inc.

V. G obe Newspaper Co., 633 F.2d 583 (1st Cir. 1980). Bruno &

Stillman and Cusumano i nvol ved di scovery disputes in civil cases

where the interest in disclosure, generally, is |ess conpelling
than it is in crimnal cases. LaRouche was a crimnal case in
whi ch di scl osure was required on the ground that the i nformation
was not confidential and that, in any event, any First Amendnent
concerns were outweighed by the defendant’s Fifth and Sixth
Amendnent rights to a fair trial.

In Bruno & Stillman, a newspaper being sued for |Iibel

appeal ed an order conpelling a reporter, at his deposition, to
identify “confidential sources” referred to in the allegedly
defamatory article. The Court stated that whether a reporter
has a conditional privilege not to reveal confidential sources
in connection with a civil defamation case where the plaintiff
is not a public figure was an “open” question. Bruno &

Stillman, 633 F.2d at 594. The Court acknow edged that

19



Branzburg had denied the existence of any such privilege in
crimnal cases where the need for requiring disclosure was
“conpel ling” and “obvious,” id., but it noted that Branzburg
al so recogni zed that the First Amendnent interests involved were

not “beyond the pale of any protection.” 1d. Bruno & Stillnan

sought to reconcil e these pronouncenents by adopti ng a bal anci ng
test.

[Clourts faced wth enforcing requests for the
di scovery of materials used in the preparation of
journalistic reports should be aware of t he
possibility that the unlim ted or unthinking all owance
of such requests wll inpinge upon First Anmendnent
ri ghts. In determ ning what, if any, limts should
accordingly be placed upon the granting of such
requests, courts nust balance the potential harmto
the free flowof information that m ght result agai nst
the asserted need for the requested informtion.

ld. at 595-96.

Bruno & Stillman directs that, in striking that balance in
a civil case, the principles governing the scope of discovery
under Fed. R. Civ. P. 26 should be applied “with a hei ghtened
sensitivity to any First Amendnent inplication that m ght result
from the conpelled disclosure of sources.” Id. at 596. It
holds that “[al]s a threshold matter, the court should be
satisfied that a claimis not frivolous, a pretense for using
di scovery powers in a fishing expedition” and that “the desired
informati on appears nore than renmotely relevant.” [d. at 597.

Bruno & Stillnman al so enunerates some of the factors to be

20



assessed, which include the “extent to which there is a need for
confidentiality” and the “inportance to the [reporter’s]

conti nued newsgat hering ef fectiveness of preserving the source’s

confidentiality.” 1d. at 597-98. It suggests that “in cases of
continuing uncertainty,” a court “could” also require that
resort to non-confidential sources first be exhausted. |d. at
598 [enphasis added]. However it did not nmndate such a

requi renent.! Indeed, at least in crimnal cases, doing so would
be directly contrary to the express | anguage in Branzburg. 408
U S. at 701, 705-06.

LaRouche was a crimnal case in which, pursuant to Fed. R
Crim P. 17(c), the defendant subpoenaed the out-takes of a
television interview of an inportant governnent wi tness. The
Court of Appeals found that the out-takes did not involve
confidential information but that, because “First Amendnment
interests” were inplicated even with respect to non-confidenti al
information, the disclosure should not be “routine[ly],”
“casually” or “cavalierly” conpelled. 841 F.2d at 1182.
Nevertheless, the Court found that those interests were

out wei ghed by the defendant’s Fifth Amendnment right to a fair

!After concluding that the record was not sufficiently devel oped
to permt the relevant factors to be properly bal anced, the Court in
Bruno & Stillman vacated the order granting the plaintiff’s nmotion to
conmpel and renanded the case for further consideration.
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trial and Sixth Amendnent right to confront and effectively
Cross exam ne adverse w tnesses. Consequently it wupheld the
District Court’s denial of a notion to quash the subpoena. 1d.?2

Cusumano was a civil action brought for the purpose of
obt ai ni ng notes of interviews conducted by two professors inthe
course of doing research for a forthcom ng book on the Internet
conpetition between Netscape and M crosoft. M crosoft sought
the notes for use in defending a civil anti-trust case pending
in another jurisdiction and the District Court denied its
request.

Like Bruno & Stillman, Cusumano applied the principles

governing the scope of discovery in civil cases. The Cusumano
Court accepted the District Court’s finding that the information
was “confidential,” 162 F.3d at 715, and, in applying the

bal ancing test described in Bruno & Stillman, it adopted a

three-part burden-shifting anal ysis:

Initially, the novant nust make a prim facie show ng
that his claimof need and rel evance i s not frivol ous.
Upon such a show ng, the burden shifts to the objector
to denmonstrate the basis for wthholding the
information. The court then nust place those factors
that relate to the novant’s need for the information
on one pan of the scales and those that reflect the
objector’s interest in confidentiality and the
potential injury to the free flow of information that

2The Court also “reject[ed] NBC s reliance upon a federal conmmon
law privilege wholly apart fromthe First Arendnent.” 841 F.2d at
1178 n. 4.
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di scl osure portends on the opposite pan.
Id. at 716 (citations omtted).

Cusumano concluded that the District Court had properly
bal anced the relevance of the requested information and the
legitimacy of Mcrosoft’s request against the fact that the
information was available to Mcrosoft by other neans inasnuch
as the professors’ sources were identified in their book; the
fact that prom ses of confidentiality were inportant in hel ping
schol ars obtain access to needed i nformati on; and the fact that
the professors’ status as non-parties to the anti-trust
l[itigation dinmnished the justification for inmposing the burden
of discovery on them 1d. at 716-17. Accordingly, the Court
affirmed the denial of the notion to conpel.

C. Synt hesi zi ng the Cases

When Branzburg is read together with Bruno & Stillmn and

its progeny, the following principles energe as general

gui delines for deternmning the extent to which First Amendment

considerations protect the confidentiality of a journalist’'s
sources in any particul ar case:

1. A journalist has no First Anmendnment privilege to

refuse to disclose the identity of a “confidential

source” where that information is relevant to a

legitimate crimnal investigation. Branzburg, 408
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U S. at 690-91.

The First Anmendnent does afford a |esser degree of
protection to the confidentiality of a journalist’s
sources when those sources are utilized in gathering
news to be dissem nated to the public. See id. at

68l; Bruno & Stillnman, 633 F.2d at 595-96.

The degr ee of protection depends upon t he
circunstances of each case and cannot be determ ned by

“black letter pronouncenent[s].” Bruno & Still man,

633 F.2d at 596.

I n deciding whether disclosure should be required,
“courts nust balance the potential harmto the free
flow of information that m ght result fromdisclosure
agai nst the asserted need for the requested
i nformation.” Id. at 595-96. In any event,
di scl osure should not be *“casually” or “cavalierly”
conpel l ed. LaRouche, 841 F.2d at 1182.

A prelimnary showng of need may be nmade by
establishing that the information sought is “gernane”
to a “good-faith” crim nal I nvesti gati on, see
Branzburg, 408 U. S. at 700, 707, or that it “appears
nore than renotely relevant” to a non-frivolous claim

Bruno & Stillnman, 633 F.2d at 597.
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6. “[1]n cases of continuing uncertainty,” a court my
require the requesting party to denonstrate that
alternative sources have been exhausted. 1d. at 598.
However, at |east in crimnal cases, exhaustion is not
an absol ute requirenment because of the strong public
interest in “a thorough and extensive investigation,”
that requires “every avail able clue” to be pursued and
all pertinent witnesses to be exam ned, Branzburg, 408
US at 701 (citations omtted), as well as the
practical difficulties involved in making such a
showi ng. See id. at 704-06.

7. In crimnal cases any inpact that disclosure would
li kely have on the free flow of information generally
is outweighed by the strong public interest in
i nvestigating crines and prosecuting the perpetrators
as well as a defendant’s right to a fair trial and to
obtain information relevant to a defense. See id. at

690-91, 695; LaRouche, 841 F.2d at 1182.

D. The Effect of State Law

Taricani concedes that his claimof newsman’s privilege is
governed by federal law. Taricani’s Mem in Opp'n to Mdt. to
Conpel, at 6 n.2. Nevert hel ess, he argues that this Court

should |l ook to the Rhode Island Newsman's Privilege Act for
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gui dance in determ ning the scope of protection afforded to his
sources by the First Amendnent. [d. |In nmaking that argunent,

Taricani relies on the Second Circuit’s opinion in VonBul ow v.

VonBul ow, 811 F.2d 136 (2d Cir. 1987). However, apart fromthe
fact that VonBulow is not binding precedent in this Circuit, it
does not support Taricani’s argunent.

VonBul ow affirmed a contenpt order against a third-party
wi tness who refused to conply with a subpoena directing her to
produce docunments during the course of discovery. The wtness
claimed that the docunents were investigative reports and notes
that were protected from discovery by journalistic privilege.
The Court found that the issue was governed by federal |aw and,
while the Court stated that “[a]lthough we are not bound to
foll ow New York | aw, neither should we ignore New York’s policy
[ mani fested in New York’s “shield” statute] of giving protection
to professional journalists,” id. at 144, it did not suggest
that state law could alter established principles of federa
law. On the contrary, that statenent was made after the Court
had found that, under applicable Second Circuit precedent, the
wi tness could not claima journalistic privilege because she did
not prepare the docunents for the purpose of dissen nating
information to the public. 1d. at 143. The Court referred to

t he New York “shield” statute sinply to point out that it, too,
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required that information nmust be gathered for the purpose of
di ssemnating it to the public in order to qualify for any
journalistic protection. 1d. at 144.

In this case, it is doubtful that the Rhode |Island Newsman’ s
Privilege Act (the “Act”) would protect the confidentiality of
Taricani’s source. By its ternms, the Act does not apply “[t]o
the source of any information concerning the details of any
grand jury or other proceeding which was required to be secret
under the laws of the state.” R 1. Gen. Laws 8 9-19.1-3(2).
Clearly, the Corrente tape dealt with the details of a grand
jury proceedi ng because it had been presented as evidence to the
grand jury that had indicted Corrente and was continuing to
i nvestigate the charges agai nst Cianci and the other defendants
named in the supersedi ng indictnent.

Moreover, for reasons previously stated and further
explained in Section IIl infra, any privilege that m ght be
accorded by the Act would be inconsistent with clearly
establ i shed principles of federal |awset forth in Branzburg and
the relevant First Circuit decisions. Consequently, even if
Rhode Island |aw could be <construed as creating such a
privilege, it could not trunp the strong federal interest in
enforcing court orders; preserving grand jury secrecy; and

protecting the constitutional rights of crim nal defendants that
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underlie these principles. See United States v. G llock, 445

U S. 360, 373 (1980) (“[Where inportant federal interests are
at stake, as in the enforcenment of federal crimnal statutes,
comty yields.”).

In any event, any privilege created by the Act may be
overcone if a court finds “substantial evidence that disclosure
of the information or of the source of the information is
necessary to permt a crimnal prosecution for the conm ssion of
a specific felony . . . and that the information or the source
of the information is not available from other prospective
witnesses.” R 1. Gen. Laws 8§ 9-19.1-3(c). Thus, at nost, the

Act provides for a balancing test simlar to the one prescribed

by Bruno & Still man.

V. Applving the Bal anci ng Test

A. Wei ghi ng the Factors

1. Status as a Journali st

The first question that nust be asked in determ ning the
extent to which the First Amendnent may protect the identity of
a confidential source is whether the party claimng protection
is a journalist. Here, there is no question that Taricani is a
wel | -respected journalist, a status that even the Speci al

Prosecut or does not dispute.
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2. Good Faith

In balancing “the potential harm to the free flow of
information” that mght result from requiring Taricani to
identify the individual from whom he obtained the Corrente
t ape, “against the asserted need” for that information, Bruno &
Stillman, 633 F.2d at 596, the threshold question is whether the
cl ai m pursuant to which the request is made is “frivol ous” or “a
pretense for . . . a fishing expedition.” 1d. at 597. In the
context of a crimnal investigation, the question has been
expressed as whether the information is “germane” to a “good
faith” investigation. Branzburg, 408 U S. at 701, 707.

Here, it is clear that the Special Prosecutor is engaged in
a good-faith investigation. It is uncontroverted that the
Corrente tape was subject to the Protective Order entered by the
Court and it seenms patently obvious that soneone wllfully
violated that Order. Furthernmore, the investigation was
initiated at the behest of the Court, itself, and cannot be
described as the arbitrary action of a possibly overzeal ous
prosecut or or runaway grand jury having ulterior notives.

3. Rel evance

Proffered evidence is relevant if it has “any tendency to

make the existence of any fact that is of consequence to the

determ nation of the action nore probable or | ess probable than
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it would be without the evidence.” Fed. R Evid. 401. In this
case, the identity of Taricani's source is clearly “germane” and
highly relevant to the Special Prosecutor's investigation
because it appears alnpost certain that the source either
viol ated the Protective Order or obtained the Corrente tape from
sonmeone who di d.

4. Need for the | nformation

The Speci al Prosecutor also has denonstrated a conpelling
need to learn the identity of Taricani’s source because it
further appears that this information would provide the only
means for determ ning who, if anyone, should be charged with
crimnal contenpt. G ven the apparently crimnal nature of the
act and the nunber of persons who had access to copies of the
Corrente tape, it seenms highly unlikely that the identity of
Taricani’s source could be obtained from anyone other than
Taricani. At the very least, the identity of Taricani’'s source
clearly would provide the nost reliable and direct evidence
regardi ng the apparent violation of the Protective Order.

This Court is mndful of the adnonition that a journali st
shoul d not be “routinely” or “cavalierly” required to reveal the
identity of a “confidential source.” LaRouche, 841 F.2d at
1182. Thus, even though such information my be relevant to an

issue in the case, <courts should be hesitant to conpel
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di scl osure where it is obvious that the same informati on may be
readi |y available fromalternative sources.

However, that does not nmean that, in order to denonstrate
need, the requesting party nmust prove a negative by presenting
conpelling evidence that the informati on cannot be obtained in
any other way. As already noted, a showing of exhaustion
“coul d” be required “in cases of continuing uncertainty” but it
is not mandated and it especially is not mandated in crimna
cases where the public interest in effective | aw enforcenent is

particularly strong. See Bruno & Stillman, 633 F.3d at 598;

Branzburg, 408 U.S. at 701, 705-06.

Requiring the investigating authority in a crimnal case to
prove that it has exhausted all other neans for obtaining
rel evant information before it can seek that information froma
journalist would create serious problens and ri sks. It would
present practical difficulties in determ ning the point at which
al ternative sources have been exhaust ed and whet her the evi dence
avai l able fromthose sources is as probative as the information
in the journalist’s possession. Such a requirenment also woul d
threaten to conprom se the investigation because disclosing the
efforts made to otherwi se obtain that information could alert
potential targets of the investigation thereby enabling themto

flee, destroy evidence, and/or attenpt to influence w tnesses.
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Finally, as this case aptly illustrates, such a requirenent
woul d delay the investigation by forcing the investigating
authority to by-pass the nobst direct evidence avail able and
begin its investigation by elimnating all possible alternative
and, probably less reliable, sources for obtaining that
evi dence.

In any event, although, under these circunmstances, the
Speci al Prosecutor is not required to, first, establish that he
has exhausted alternative sources for obtaining the requested
information; he, nevertheless, has done so. As previously
stated, before seeking the identity of Taricani’s source, the
Special Prosecutor deposed and interviewed nunmerous other
potential w tnesses and he has represented that obtaining the
identity of Taricani’s source is necessary to properly conplete
his investigation. Under these circunstances, nothing further
is required.

5. | npact on the Free Flow of | nformation

There are several reasons why this Court finds that any
burden on the free flow of information that m ght result from
requiring Taricani to disclose the identity of his source would
be rather |imted.

First, this is one of what Branzburg described as a

relatively smal|l nunber of cases involving the investigation and
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prosecution of a crimnal act in which the “confidential source”
appears to be inplicated or can identify the perpetrator. 408
U.S. at 691. Thus, even if requiring disclosure under these
sonmewhat wunique circunstances deters sonme potential sources
from in the future, unlawfully providing simlar information,
it isunlikely to significantly inpair Taricani’s news-gathering
activities. See id. at 690-91.

Second, even assum ng arguendo, that Taricani’s source is
not subject to prosecution for violating the Protective Order,
there is nothing, other than the source’'s own statenent to
support the assertion that an assurance of anonymty was a sine
qua non for providing the tape. Wthout having an opportunity
to question the source and wi thout knowi ng the source’ s reasons
for desiring confidentiality, it is difficult to determ ne
whet her the source woul d have provi ded the tape, either directly
or covertly, even in the absence of such an assurance. |If the
source is not inplicated in the apparent violation of the
Protective Order, the source’s statenent may sinply reflect a
“preference for anonymity,” id. at 691, that the source m ght
have been willing to relinquish, if pressed. 1d. at 693-94. On
the other hand, if the source is inplicated, even an insistence
on secrecy would be sonmething that Branzburg describes as

“hardly deserving of constitutional protection.” 1d. at 691.
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Third, it is doubtful that the source’s willingness to
provide the Corrente tape rested, to any appreci able extent, on
the limted protection afforded by the type of conditional
newsman’s privil ege advocated by Taricani. By definition, such
a conditional privilege provides no guarantee of confidentiality
because it may be overri dden when a court determnes that it is
out wei ghed by the need for disclosure. |f Taricani infornmed his
source of that fact, the source could not have had any
justifiable expectation of anonymty. If Taricani failed to
inform his source of that fact, such failure cannot serve as a
basis for refusing to furnish the requested infornmation.

6. The Public |nterest

Taricani suggests that the public interest is served by
keeping the identity of his source secret because, on previous
occasions, his reporting of informati on provi ded by confidenti al
sources pursuant to a promse of anonymty has led to
investigations and prosecutions of individuals engaged in
crimnal activity. That argunent m ght have some nerit in a
case where the information provided by the source pronpts an
i nvestigation or prosecution of alleged wongdoing that,
ot herwi se, woul d not have been pursued. However, this, clearly,
is not one of those cases. Here, when the Corrente tape was

provided to Taricani, the investigation and prosecution in the
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“Pl under Done” cases al ready were well underway. Furt her nore,
the tape already had been presented to the Grand Jury and was
potential evidence in the wupcomng trials. Consequently,
di ssem nation of the tape contributed nothing to the
i nvestigation or prosecution of the alleged of fenses. On the
contrary, it only threatened to conpromse the G and Jury’s
i nvestigation and/or violate the defendants’ right to a fair
trial.

B. Stri king the Bal ance

It should be noted that this is not a case in which a

confidenti al source lawfully provided information to a
journalist. Rather, it is a case in which the information

appears to have been provided in violation of a court order.
Accordi ngly, under these circunmstances allowing the identity of
the source to remain secret, in effect, would allow the
condi ti onal First Amendnent protection afforded to a
journalist’s news-gathering activities to be used as a shield to
protect fromprosecution individuals who have apparently engaged
in crimnal activity. Thus it would frustrate what Branzburg
described as the strong public interest in “effective |aw
enforcenent.” 1d. at 690.

Wth that i n m nd, and havi ng assessed and careful ly wei ghed

all of the relevant factors, this Court finds that the scale
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referred to in Cusumano decisively tips in favor of requiring
Taricani to disclose the identity of his source. The identity
of Taricani’s source is clearly relevant to a “good faith”
crim nal I nvestigation being conducted by the Speci al
Prosecutor. Furt her nore, the  Speci al Pr osecut or has
denonstrated a conpelling need for that information which is
buttressed by the strong public interest in seeing that court
orders are enforced and that crimnal acts that threaten to
conpromi se grand jury investigations and to deprive defendants
of their constitutional right to a fair trial are punished.
Those factors greatly outweigh the relatively nodest inpact that
di scl osure m ght have on the free fl ow of information and/ or any
interest that the public may have in obtaining a preview of

evidence likely to be presented at a crimnal trial.

Concl usi on

For all of the foregoing reasons, the Speci al
Prosecutor’s Mdtion to Conpel is granted and Taricani is
ordered to answer any questions posed to him by the Speci al
Prosecutor regarding the source from whom or from which he

obt ai ned the Corrente tape.

By Order,
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Deputy Cl erk

I T 1S SO ORDERED

Ernest C. Torres
Chi ef Judge
Dat e: Oct ober , 2003
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