UNI TED STATES DI STRI CT COURT
DI STRI CT OF RHODE | SLAND

J. DANIEL LUGCSCH Il and
PETER STEI NGRABER, as Cener al
Part ners of PROVI DENCE PLACE
GROUP and PROVI DENCE PLACE
GROUP, LLC
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ALEXI US C. CONROY, PROVI DENCE
PLACE, INC. and THE CONROY
DEVELOPMENT COVPANY, | NC.

VEMORANDUM AND ORDER

ERNEST C. TORRES, United States District Judge

Backgr ound

J. Daniel Lugosch, 111, Peter Steingraber, and Providence
Place Group, LLC ("Lugosch plaintiffs") have noved for partia
summary judgnent with respect to Count | of their conplaint. They

seek, inter alia, a declaration that:

1. Lugosch' s purchase of Robert Congel's general partnership
interest in Providence Place Goup ("PPG also referred to as
"Pyram d") did not trigger defendant Alexius C. Conroy's right of
first refusal under the terns of an October 13, 1989 agreenent (the
"1989 Agreenent") anong Lugosch, Congel and Conroy; and

2. The terns of a "financing" agreenent entered into by
Lugosch and Steingraber, as general partners of Providence Place
G oup, and Nonura Asset Capital Corporation ("Nomura") do not
violate Conroy's rights under the 1989 Agreenent.

For reasons set forth below, the notionis granted in part and

denied in part.



The Undi sputed Facts

In 1989, Conroy, through Providence Place, Inc. ("PP"), a
corporation that he controlled, acquired options to purchase two
adj acent parcels of land in the city of Providence with the
expectation that it could be devel oped into a retail shopping mall,
an office tower and, perhaps, an hotel. |In order to achieve that
goal, Conroy and PP entered into the 1989 Agreenent with PPG a/k/a
Pyram d, a general partnership in which Congel and Lugosch were the
general partners. The agreenent required PPGto pay the sum of $8
mllion to PP in exchange for which PP would assign its options to
a new partnershi p between PP and Conroy call ed the Provi dence Pl ace
Partnership ("PPP").

The project was to be inplenmented in two stages. The first
stage was devel opnment of the shopping nmall and was denom nated as
the "Retail Project."” The second stage was devel opnent of the
office tower and was denom nated the "Ofice Devel opnent."” The
1989 Agreenent provided that the Retail Project would be conpl eted
by a limted partnership to be fornmed between PPG as general
partner, and Conroy, as a limted partner. It further provided
that the Ofice Devel opnment woul d be conpleted by a second limted
partnership in which Conroy would be the general partner and PPG
would be limted partner. PPG was to have a 90% interest in the
Retail Project limted partnership (the "Retail Venture") and a 10%
interest inthe Ofice Devel opnent |imted partnership (the "Ofice
Venture"). Conversely, Conroy was to have a 10% interest in the

Retail Project limted partnership and a 90%interest inthe Ofice



Devel opnent |imted partnershinp. Control over all decisions
relating to each stage of devel opnent, including power to arrange
t he necessary financing, was vested in the general partner of the
partnership created to conplete that stage.

The agreenment contenplated that the Retail Project would be
conpl eted first because the office tower was to be constructed on
t he buil dings housing the retail portion of the project. It also
provi ded that the options to purchase the | and woul d be assigned to
the Retail Project |imted partnership which was referred to in the
agreenent as the Retail Venture.

As time passed, financial difficulties were encountered and
Congel began losing interest in the project. As a result, in
February 1997, Congel sold his general partnership interest in PPG
to Lugosch. At the same tinme, Lugosch and Steingraber, who had
previously formed a limted partnership called Providence Place
Goup Limted Partnership ("PPGAP') as the entity to conplete the
Retail Project,' entered into the "financing" agreement with
Nomur a.

Conroy asserts that both transactions violate the terns of the
1989 Agreenent and he has conmuni cated those clains to both Nomura
and Fl eet Bank, another bank that is providing a portion of the
financing. As a result, both institutions have expressed their

reluctance to advance funds which has pronpted this action by the

'Because of disagreenments that devel oped, Conroy never
signed the agreenent creating PPAP. Therefore, Lugosch and
St ei ngraber reserved, for Conroy, a 10%interest to which he was
entitled under the ternms of the 1989 Agreenent.



Lugosch plaintiffs seeking, anong other things, a declaratory
j udgnent .

The clainms asserted by Conroy that are the subject of this
notion for partial summary judgnent are:

1. that Lugosch's purchase of Congel's interest in PPG
triggered Conroy's right of first refusal under the 1989 Agreenent
and

2. that, for a variety of reasons, the terns of the
"“financi ng" agreenent between Nomura and PPG.P violate Conroy's
rights under the 1989 Agreenent.

Conroy also clains that the purchase of Congel's interest
violated the transfer restrictions and certain representati ons and
warranties contained in what has been referred to as the "Key
Partners” provisions of the 1989 Agreenent. By order dated
Sept enber 29, 1997, this Court, severed that issue and scheduled it
for trial on COctober 27. Therefore, that issue is not presently
before the Court.?

Di scussi on

The Summary Judgnent St andard

Summary judgnment is appropriate when "the pleadings,

depositions, answers to interrogatories, and adm ssions on file,

*Conroy al so clained that the plan for constructing the
retail portion of the project jeopardized his ability to build an
office tower and, in a related action (Al exius C. Conroy, et al.
v. J. Daniel Lugosch Ill, et al., C.A No. 97-507-T) sought to
enj oin construction pending arbitration of the issue. However,
on the day schedul ed for hearing on his notion for a prelimnary
i njunction, Conroy opted not to go forward at that tinme and the
matter was referred to arbitration.
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together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Fed. R Cv. P. 56(c). An
issue is genuine if there is evidence sufficient to establish that
a factual dispute exists and, that a trial is required in order to
make a decision between the parties' two versions of the truth.

Garside v. Osco Drug, Inc., 895 F.2d 46, 48 (1st Cr. 1990). A

fact is material if it "mght affect the outconme of the suit under

t he governing aw." Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986). In deciding a notion for summary judgnent, a court
must view the evidence in the light nost favorable to the non-
nmoving party and nust draw all reasonable inferences in that

party's favor. United States v. One Parcel of Real Property, 960

F.2d 200, 204 (1st Cr. 1992).

Since an anmendnent to the 1989 Agreenent provides that "the
Agreenent . . . shall be governed by the laws of the State of New
York," this Court nmust | ook to New York law in making its deci sion.

Il. The R ght of First Refusal

Conroy's "right of first refusal"” is set forth in 8 VII.A 1.
of the 1989 Agreenent. That section, which is entitled "Transfer
Restrictions”, provides, in relevant part:

“(ii) . . . Pyramd shall not directly or indirectly
transfer its interest in the Retail Project, provided
that Pyramid nmay assign its interest in the Retail
Project to any entity controlled by the Key Partners.
The foregoing prohibition shall also apply to direct or
indirect transfers of ownership interests in

Pyramd if, as a result of such transfer . . . Pyramd
ceases to be a person or entity satisfying the

requi renents stated in. . . (ii). The foregoing shall

not, however, prohibit the sale of . . . the Retai
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Project, . . . by the applicable general partner,
provi ded that any such sale prior to the conpletion of .
. the Retail Project . . . shall be subject to a right
of first refusal in Conroy . "

(enmphasi s added)

Conroy contends that the right of first refusal conferred by
the | ast sentence was applicable to Lugosch's purchase of Congel's
general partnershipinterest in Pyramd (i.e., PPG. However, that
contention is erroneous, as a matter of |aw.

In determ ning what triggers Conroy's right of first refusal,
the Court nust begin by examining the ternms of the 1989 Agreenent.
If those ternms are clear and unanbi guous, the inquiry ends there

and the ternms nmust be applied as witten. WWW Assocs., Inc. v.

G ancontieri, 566 N E 2d 639, 642 (N.Y. 1990). If an anbiguity
exists, extrinsic evidence nmay be considered to ascertain the

intent of the parties. Kailasanathan v. Msorekar, 651 N.Y.S. 2d

124, 125 (App. Div. 1996); Mercury Bay Boating Club Inc. v. San

D ego Yacht Cub, 557 N.E.2d 87, 93 (N. Y. 1990). \Wether or not

t he provi sions of an agreenent are anbi guous is a question for the

Court to decide. WWW Assocs., Inc., 566 NE 2d at 642;

Kai | asanat han, 651 N.Y.S.2d at 125.

The transfer restrictions contained in Section VII.A. 1. refer
to only three kinds of transactions involving Pyram d. They are:
1. A transfer of "Pyramd[’s] . . . interest in the Retai
Project” unless the transfer is mde "to any entity
controlled by the Key Partners.™
2. Transfers of "ownership interests in . . . Pyramd" if
the result is that Pyram d ceases to be controlled by the
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"Key Partners.”
3. "The sale of . . . the Retail Project” by Pyram d as
"the applicable General Partner.”

The mani f est purpose of those prohibitions regarding the first
two categories of transactions, nanmely, transfers of Pyramd's
interest inthe Retail Project and transfers of ownership interests
in Pyramd, is to insure that Pyramd s "Key Partners" remain
involved in the project. Indeed, Conroy hinmself asserts that one
pur pose of the 1989 Agreenent was to prevent Congel and Lugosch
frombeing repl aced by | ess qualified individuals whose i nvol venent
m ght di mi nish the prospects for success of the project.

However, it is clear that Conroy's right of first refusa
applies only to the third category of transactions, nanely, "sale
of . . . the Retail Project” by the Retail Project limted
partnership's general partner  which, the 1989 Agreenent
contenpl at ed woul d be Pyram d. Section VII.A 1. permts that kind
of a sale "provided that any such sale prior to the conpletion of

the Retail Project . . . shall be subject to aright of first

refusal in Conroy. (enmphasi s added). The term "any such
sale"” to which the right of first refusal refers can be construed
only as Pyramd's sale of the_Retail Project and cannot be deened
to include "transfers” of Pyramd's interest in the project or
"transfers"” of interests in Pyramd which are the subject of

separate and di stinct prohibitions.?

®Even if Conroy's right of first refusal extended to
transfers of "Pyram d's" interest . . . in the Retail Project”
the sale of Congel's interest in Pyram d could not be considered
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Havi ng determ ned that Conroy's right of first refusal applies
only to "the sale of . . . the Retail Project” by Pyram d, as the
Retail Project limted partnership's general partner, the only
remai ning question is whether Lugosch's purchase of Congel's
interest in Pyram d constituted such a sale. Sections |.B.-1.D. of
t he 1989 Agreenent define the "Retail Project"” as consisting of the
"approxi mtely 900,000 square feet of retail space"” and "parKking
for approxi mately 4,000 aut onobi |l es"” to be constructed on the site.
The agreenent provides for devel opnent of the Retail Project by a
limted partnership to be forned by Pyramid and Conroy (i.e., the
"Retail Venture") in which Pyram d, as the general partner, would
have a 90% i nterest and Conroy, as the limted partner, would have
a 10% interest. Sections V.A and B. and I.K It also required
Conroy, in consideration of an $8 million paynment by Pyramid, to
assign his options to purchase the site to that Ilimted
partnership. In short, the agreenent contenpl ated that ownership
of the site and authority to develop the Retail Project would be
vested in a limted partnership of which Pyramid was to be the
general partner.

Accordingly, the sale of Congel's interest in Pyram d was not

a"saleof . . . the Retail Project . . . by the applicable General

Partner." Congel did not sell "the Retail Project” or even any

interest in the Retail Project. Wat he sold was his interest in

such a transfer. Furthernore, as already noted, whether the sale
of Congel's interest violated the prohibition against certain
transfers of ownership interest in Pyramd is not a question
presented by this notion for summary judgnment. It is the subject
of the COctober 27, 1997, trial.



Pyram d. Moreover, Congel's sale was not a sale by "the applicable
Ceneral Partner"” of the Retail Project. That general partner was
Pyram d. Congel was nerely a general partner in Pyram d. |ndeed,
Pyramd retained its interest in the project. The sale by Congel
sinply elimnated himas one of Pyram d' s general partners.

Briefly stated, Lugosch's purchase of Congel's interest in
Pyram d (a/k/a PPG did not trigger Conroy's right of first refusal
because it was not a "sale of . . . the Retail Project . . . by the
applicable General Partner.” Therefore, the plaintiffs are
entitled to partial summary judgnent in the formof a declaration
to that effect.

[11. The Nonura Financing

I n seeking a declaration that the Nonura "financi ng" does not
violate the 1989 Agreenment, the plaintiffs cite a potpourri of
violations alleged by Conroy. Sone of the allegations appear to
border on the frivol ous. For exanple, Conroy asserts that the
Nonura | oan violates his rights because, in the event of default,
Nonura may foreclose on the entire Retail Project, thereby
rendering his 10%Ilimted partnership interest worthl ess. (Conroy
Conmpl. ¥ 58(c)).* That assertion seemingly rests on the false
premse that alimted partnership interest vests alimted partner
wi th an ownership interest in specific assets of the partnership as

opposed to an interest in the partnership, itself. Mreover, it

‘Ref erences made to all egations contained in Conroy's
conplaint in the related case of Alexius C. Conroy, et al. v. J.
Dani el Lugosch 111, et al., C. A No. 97-507-T, are included only
for the purpose of clarifying the nature of his clains.
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ignores the fact that the 1989 Agreenent confers on Pyram d, as the
general partner, full authority to arrange for financi ng necessary
to conplete the Retail Project (Section V.C.) and that pledging
partnership assets as security is a customary requirenent for
obtaining financing. Under these circunstances, it is absurd to
suggest that a loan requiring a nortgage on partnership assets
violates the rights of a limted partner because the nortgage does
not exclude a portion of the assets equal to that partner's
percentage interest in the partnership.

I n addi tion, Conroy clains that Lugosch i nproperly applied $20
mllion of Nonura's |oan to PPGP to purchase Congel's interest in
Pyram d. (Conroy Conpl. ¥ 58(b)). However, although the contract
of sal e between Congel and Lugosch coul d be construed in that way,
Lugosch's affidavit nakes it clear that the $20 m | lion paynent was
repaynment for a portion of approximately $32 mllion previously
advanced by Congel to PPGto enable the Retail Project to proceed
and t hat the consideration for the transfer of Congel's partnership
interest was a $9 million promi ssory note fromLugosch personally.

That affidavit is unchall enged.

Conroy's next claimis that the Normura "financing” triggered
his right of first refusal. As already noted, Conroy's right of
first refusal is applicable only to "the sale of . . . the Retai
Project . . . by the applicable general partner.” Conroy contends
t hat, because part of the consideration for the Nonmura | oan was t he
i ssuance of warrants all owi ng Nomura to purchase a "Special Limted

Partnership Interest” in PPGP, his right of first refusal was
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triggered. Specifically, Conroy points out that the special
interest, in effect, was a right to receive between 55% and 75% of
t he cash fl ow generated by the Retail Project which he argues casts
the transaction as the sale of an equity interest rather than a
fi nanci ng arrangenent. That argument is flawed for several
reasons.

First, the right to receive warrants was only one feature of
t he rat her conpl ex financing arrangenent between PPG.P and Nonur a.
The heart of the transaction was a series of |oans aggregating
approxi mately $370 m | lion, secured by pl edges of the partnership's
assets, which was to be repaid over a specified period of tine
together with interest. The interest rate was to be enhanced by a
per cent age of the cash fl ow generated by the Retail Project. As an
alternative to the enhanced interest rate, at the anticipated tine
of conpletion, Normura had the option to receive the aforesaid
war rant s. That right nust be considered in the context of the
entire transaction giving rise to the right rather than in
isolation. Viewed in that light, it is difficult to conceive of
the terns of the right of first refusal that Conroy clains is
applicable. Aright of first refusal is aright to purchase on the

sanme ternms of fered to anot her purchaser. See Yudell Trust | v. API

West chester Assocs., 643 N VY.S. 2d 161, 162 (App. Dv. 1996);

Black’s Law Dictionary 1325 (6th ed. 1990). Thus, any right of
first refusal by Conroy woul d have to be construed as the right to
recei ve between 55% and 75% of the cash flow generated by the

Retail Project in exchange for |oaning $370 m|lion upon the terns
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and conditions specified in the Nonura | oan docunents. |nplying
such a right would be nonsensi cal .

More fundanental |y, even if the Nomura "financing" properly is
characterized as the transfer of an equity interest, a matter that
the Court need not decide at this tine, it would not trigger
Conroy's right of first refusal. As already noted, the right of
first refusal applies only to "the sale of . . . the Retail Project

by the applicable General Partner.”™ A "sale" involves a
transfer of title or ownership. Here, there was no transfer to
Nonura of title to or ownership of the Retail Project. As
previously stated, the Retail Project consisted of the retail space
and parking facilities to be constructed on the site. Oanership of
the Retail Project remained in PPGP. Wat Nonura received was
PPGLP's interest in a portion of the cash flow generated by the

project which is separate and distinct from a transfer of the

assets of the project itself. See 59A Am Jur. 2d Partnership
8 390 ("A transfer of a partnership interest is not a sale of
specific property belonging to the partnership or an interest in

specific property."); cf. MKernan v. Doniger, 555 N Y.S 2d 517,

518 (App. Div. 1990) ("Plaintiff's interest in the partnershipis
an interest in personal property, not an interest in the real
property owned by the partnership."). However, while such a

transfer, arguably, m ght violate sone ot her provision of the 1989
Agreenent, it did not trigger Conroy's right of first refusal.

Conroy also clainms that the Nonmura nortgage interferes with
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his right to proceed with the Ofice Devel opnent because it does
not exclude the "air rights"” to the space in which the office tower
may be built; and, therefore, would permt Normura to foreclose on
those air rights in the event of a default by PPGP. ( Conr oy
Compl . 9 58(d)). Lugosch does not dispute the contention that the
air rights should be excluded fromthe Nonura nortgage. |nstead,
he has submtted a conmtnment letter from Nonmura agreeing to
exclude them from the nortgage securing its permanent |oan. That
letter nmakes Conroy's claim with respect to the permanent | oan
premature at best. However, there are three stages of financing
bei ng provided by Nonura: an interimloan to allow PPGAP to pay
sonme of its debts and to exercise the options to purchase the | and,
a devel opnent loan to replace the interim loan and to provide
addi tional funds for construction, and a pernmanent | oan to provide
the long term financing for the conpleted project. The interim
| oan al ready has been made® and the nortgage securing it does not

explicitly exclude the air rights" for the office tower.
Consequently, unless and until Normura provides a partial release
excluding the "air rights" fromits nortgages, the possibility of
foreclosure on those rights exists and summary judgnent 1is
i nappropriate with respect to this claim

Conroy's final <claim is that the Nonmura "financing"

inmpermssibly dilutes his interest in the Retail Project limted

partnership. That claim is based upon section V.B. of the 1989

°It is not clear whether the devel opnent | oan has been
finalized.
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Agreenment which provides that: "The Conroy |imted partnership
interest shall not be subject to dilution at any tine or for any
reason. "

The Lugosch plaintiffs concede that, if Nonmura exercises its
warrants to acquire a "Special Limted Partnership Interest in
PPG.P," Conroy's share of the cash flow generated by the Retai
Project will decrease from 10% to 4.5%° However, they contend

that this would not amount to a dilution of Conroy's partnership

i nt erest because, without the "financing," the Retail Venture would
have failed and Conroy's interest would have been worthl ess.

That argunent rests on the prem se that det erm ni ng whet her an
event dilutes a partnership interest turns not on a conparison of
the percentage interests in the partnership before and after the
event; but, rather, that it turns on the respective val ues of those
interests. Lugosch presents no authority for that prem se; but,
even if the premse is valid, the record is devoid of any facts
that would permt the Court to conclude, as a matter of |aw, that
the Nonmura "financing" enhanced the value of Conroy's limted
partnership interest. The Lugosch plaintiffs rely on evidence
that, prior to the "financing” the project was in financial
trouble; a reference in Conroy's Statenment of Disputed Facts that

the project was heading for failure and on passages in Conroy's

®A "Special Linmted Partnership Interest” would entitle
Nomura to between 55% and 75% of the cash fl ow which woul d reduce
the existing partners shares pro rata. Thus, if Nomura obtai ned
a 55% interest, Conroy's share would be decreased to 4.5% |If
Nonura obtained a 75% i nterest, Conroy's share woul d be reduced
to 2. 5%
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menor andum of | aw. Those references fall far short of establishing
that the Nonura "financi ng" enhanced Conroy's partnership interest.

It m ght be argued that any di m nuti on of Conroy's partnership
interest that did result from the Nonura transaction was
perm ssible because it was nerely incidental to a financing
arrangenent that, under the terns of the 1989 Agreenent, the
general partner had full authority to make. However, as previously
stated, Conroy contends that the transaction with Nonura was not a
"financi ng" arrangenent. Al though the Lugosch plaintiffs have
provi ded the docunentation for the Nonura transaction, it is
i mpossible to determne, based solely on a review of those
docunents, whether sone of the terns, including those relating to
the issuance of warrants, are customary in "financings" of this
nature or, alternatively, whether they require that the
transactions be classified as sonething other than a "financing."

Consequent |y, sunmary judgnment cannot be granted with respect
to Conroy's claimthat the "financing"” violated the "anti-dilution”
provi sions of the 1989 Agreenent.

Concl usi on

The Lugosch plaintiff's notion for partial summary judgnent is
granted to the extent that judgenment may enter with respect to
Count | of the conplaint declaring:

1. that, under the ternms of the 1989 Agreenent, Lugosch's
purchase of Congel's interest in PPG did not trigger a right of
first refusal by Conroy,

2. that the plaintiffs did not violate Conroy’s rights under
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the 1989 Agreenent by giving to Nonura, as security for its |oans,
nortgages permtting Normura, in the event of default, the ability
to foreclose on the Retail Project,

3. t hat Lugosch did not inproperly use Nomura | oan proceeds
to buy out Congel’s interest in PPG (i.e., Pyramd),

4. that, under the terns of the 1989 Agreenent, the Nomura
"financing"” did not trigger a right of first refusal by Conroy.

The notion for partial summary judgnent is denied to the
extent that it seeks a declaration:

1. that the Nonura "financing" did not interfere wth
Conroy’s rights to develop the Ofice Project by failing to exclude

the office tower "air rights" fromthe nortgage, and
2. that the "financing" did not violate the anti dilution
provi sions of Section V.B. of the 1989 Agreenent.

I T 1S SO ORDERED

Ernest C. Torres
United States District Judge

Dat e:

opi ni ons\ | ugosch2. ord
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