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VEMORANDUM AND ORDER GRANTI NG I N PART AND DENYI NG I N PART
DEFENDANTS MOTI ON FOR JUDGVENT ON THE PLEADI NGS

ERNEST C. TORRES, Senior U S. D strict Judge.

Two aut onobi | e manuf acturers; two manufacturers’ associ ati ons;
and a nunber of Rhode Island autonobile dealers brought these
consol idated actions for declaratory judgnent against the Rhode
| sl and Departnment of Environnmental Managenent (“RIDEM)! seeking a
decl aration that Rhode Island Air Pollution Control Regul ation 37
(“Regulation 37" or the “Rhode Island regulation”), which sets
gr eenhouse gas em ssions standards for new autonobiles, is invalid
because both it and the California regulation (the “CARB
Regul ation”) on which it is nodeled have been preenpted by the
Energy Policy and Conservation Act of 1975, (“EPCA’), 49 U S.C. 88
32901- 32919, and the Federal Cean Air Act,(“CAA"), 42 US. C
887401-7671(qg), as anended in 1990.

Rl DEM has noved for judgnent on the pl eadi ngs contendi ng t hat
the plaintiffs’ clains are barred by the doctrine of issue
preclusion, also known as «collateral estoppel, because the

preenption i ssues rai sed were decided in previous cases brought by

! The autonobile manufacturers are GCeneral Mtors and
Dai Ml erChrysler, and the two associations are the Alliance of
Aut onobile  Manufacturers (“AAM) and the Association of
International Autonobile Manufacturers (“AIAM). W M chael
Sullivan is naned in his capacity as Director of Rl DEM In
addition, the Natural Resources Defense Council, Sierra dub,
Conservation Law Foundation, and Environnental Defense have
i ntervened as party defendants.



the plaintiff mnufacturers and associations in United States
District Courts for the Districts of Vernont and California.

For the reasons herei nafter stated, the defendants’ notion for
judgnment on the pleadings is granted with respect to the
manuf acturers and associations but is denied with respect to the
deal ers.

Backgr ound

The Cean Air Act

____The CAA requires the Admnistrator of the Environnental
Protection Agency (“EPA’) to adopt regulations establishing
standards applicable to the em ssion of air pollutants from new
not or vehi cl es. 42 U.S.C. 8§ 7521(a)(1). The CAA expressly
preenpts the adoption or enforcenent of different standards by any
state, 42 U S.C. 87543(a), except that California is permtted to
promul gate nore stringent standards if it, first, obtains a waiver
fromEPA. 42 U.S.C. 87543(b)(1). The CAA also provides that in the
event that California obtains such a wai ver, other states nay adopt
regul ations identical to California's. 42 U S. C. 87507.

The Energy Policy and Conservati on Act (“EPCA")

_ EPCA, 49 U.S.C. 8832901-32919, establishes Corporate Average
Fuel Econony (“CAFE’) standards that require a manufacturer’s fl eet
of new notor vehicles to average, at least, 27.5 mles per gallon.
49 U. S. C. 8§ 32902(b). In Decenber 2007, Congress passed the Energy

| ndependence and Security Act, Pub. L. 110-140, 121 Stat. 1492



(2007), which increases the CAFE m | eage requirenments beginning
with the 2011 nodel year.

Like the CAA, EPCA contains a preenption provision that
prohibits states from “adopt[ing] or enforce[ing] a law or
regulation related to fuel econony standards” for new notor
vehicles. 49 U S C. § 32919(a). Unli ke the CAA, EPCA does not

contain a waiver provision.

California s Waiver Application

I n Decenber 2005, California applied for a CAA waiver wth
respect to the CARB Regul ati on which establishes nore stringent
standards for em ssions of “greenhouse gases” that are defined to
include carbon dioxide, nmethane, nitrous oxide and hydro
fl uor ocar bons. Cal. Code Regs. tit. 13 81961.1. The CARB
Regul ation provided that it would take effect beginning with the
2009 nodel year.

Before EPA issued a decision with respect to California s
wai ver application, Rhode Island and several other states
pronul gated regul ations that were virtually identical to the CARB
Regul ati on. RIDEMconcedes that it cannot enforce the Rhode Isl and
Regul ation unless California s waiver application is granted.

After the Rhode Island Regul ati on was pronul gat ed, EPA deni ed
California s waiver application. California s petition for review

of the denial is pending before the Court of Appeals for the D.C



Crcuit. State of California v. EPA, No. 08-1178 (D.C. Grr.

Sept enber Term 2008).

The Previ ous Deci si ons

_ Before this action was commenced, the plaintiff manufacturers
and the plaintiff associations, together wth a nunber of
aut onobi |l e deal ers located in California and Vernont respectively,
brought simlar lawsuits in the United States District Courts for
the Eastern District of California and the District of Vernont (the
“previous cases”). The plaintiffs in those cases alleged that
California s CARB Regul ati on and a Vernont regul ati on nodel ed on it
were preenpted by EPCA and the CAA

1. The Vernont Deci sion

The Vernont case was decided first. After a sixteen day bench
trial, the Court 1issued a witten decision rejecting the
plaintiffs’ EPCA preenption claim for several reasons. G een

Mountain Chrysler Plymouth Dodge Jeep, et al. v. Cronbie, 508

F. Supp.2d 295 (D.Vvt. 2007).
First, the Court held that a regul ati on promul gat ed pursuant
to a waiver specifically authorized by federal |aw would not be a

state | aw subj ect to EPCA preenption. Geen Muntain, 508 F. Supp.

2d at 343-350.

The Green Mountain Court also held that, even if the CARB

regul ation were treated as a state law, it would not be preenpted

by EPCA because greenhouse gas em ssions standards do not “rel ate



to” fuel econony standards or otherw se conflict with the purposes
and objectives of EPCA. 1d. at 350-355, 398. That hol ding was
based on findings that greenhouse gas em ssions can be reduced
w thout increasing vehicle mleage; that such reductions were
technol ogically feasi ble; and that any effect that reducti ons m ght
have on fuel econony would be only incidental.

Wth respect to CAA preenption, the Vernont Court found that
the statute did not prohibit nmere adoption of the CARB standards;
and that enforcenment was a nopot question because the standards
coul d not be enforced unless California obtained a waiver. 1d. at
343 n. 50.

Accordingly, judgnent was entered against the plaintiff
manuf acturers, the plaintiff associations, and the Vernont deal ers
who joined in that action. An appeal fromthat judgnment is pending

before the Second Circuit. Geen Muntain Chrysler Plynouth Dodge

Jeep v. Cronbie, Nos. 07-4342 and 07-4360 (D. wt. filed Cct. 5,

2007)

2. The California Decision

After the Vernont case was decided, the District Court for the
Eastern District of California entered sunmary judgnent agai nst the
plaintiff manufacturers, the plaintiff associations and the

California dealers who joined in that action. Central Valley

Chrysler-Jeep, Inc. et al. v. Goldstene, 529 F. Supp.2d 1151

(E.D. Cal. 2007). The Court held that EPCA did not preenpt the CARB



Regul ati on because the undi sputed facts established that at | east
partial conpliance could be achieved in ways that woul d not affect
fuel econony standards and that any i npact on fuel econony was only

incidental and did not anmount to de facto regulation of vehicle

m | eage requirenents. Central Valley Chrysler-Jeep, 529 F. Supp. 2d

at 1176.
The California court also dismssed the CAA claim as noot.

Central Valley Chrysler-Jeep, Inc. v. Wtherspoon, 2007 W. 135688

(E.D. Cal. Jan. 16, 2007). The California court rejected the
plaintiffs’ claimthat nmere adopti on of the Regul ation viol ated the

CAA and, since it, previously, had enjoined enforcenent of the CARB

regulation until a waiver was obtai ned, the Court dism ssed the CAA

cl aim as noot. Central Valley Chrysler-Jeep, 2008 W. 2600786 at

*3-4 (E.D. Cal. June 24, 2008)

This Case

__In this case, the plaintiffs claim that California’s CARB
Regul ation and, by extension, the Rhode Island regulation that
tracks it are preenpted by EPCA and the CAA. 2 The defendants argue
that these issues were raised and decided in the Vernont and
California cases and that the doctrine of issue preclusion bars the

plaintiffs fromrelitigating them

2Additional clains nmade by the plaintiffs have been
voluntarily dism ssed w thout prejudice.
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St andard of Revi ew

The standard for ruling on a Rule 12(c) notion for judgnment on
the pleadings is the sanme as the standard for ruling on a Rule

12(b)(6) nmotion to dismss. Marrero-CGutierrez v. Mdlina, 491 F. 3d

1, 5 (1st Gr. 2007). Thus, a notion for judgnment on the pl eadi ngs
may be granted only if it appears that the plaintiffs cannot prove

any set of facts entitling themto relief. See Rockwell v. Cape

Cod Hosp., 26 F.3d 254, 255 (1st Cir. 1994).

In ruling on a notion for judgnent on the pl eadi ngs, the Court
takes the well pleaded allegations in the conplaint as true and
draws all reasonable inferences in favor of the plaintiffs.

Barri os- Vel azquez v. Asociacion de Enpleados del Estado Libre

Asoci ado de Puerto Rico, 84 F.3d 487, 489-90 (1st Cr. 1996). 1In

addition, the Court may take judicial notice of pleadings, filings,
and other relevant docunents filed in related cases. R G Fin.

Corp. v. Vergara-Nunez, 446 F.3d 178, 182 (1st Cir. 2006)(“[C]ourt

may suppl enment the facts contained in the pleadi ngs by considering
docunents fairly incorporated therein and facts susceptible to
judicial notice.”)

Anal ysi s

| ssue Preclusion in General

A Overvi ew

The doctrine of issue preclusion generally bars a |itigant

fromraising issues of fact or lawthat were the subject of a final



judgnment in a previous case to which the litigant was a party.

United States v. Mendoza, 464 U.S. 154, 158, 104 S. C. 568, 571

78 L. Ed. 2d 379 (1984)(“[OQ nce a court has decided an issue of
fact or |l aw necessary to its judgnent, that decision is conclusive
in a subsequent suit based on a di fferent cause of action invol ving

a party to the prior litigation.”); Mntana v. United States, 440

U S. 147, 153, 99 S. C. 970, 973, 59 L. Ed. 2d 210 (1979) (“Under
collateral estoppel, once an issue is actually and necessarily
determ ned by a court of conpetent jurisdiction, that determ nation
is conclusive in subsequent suits based on a different cause of
actioninvolving a party tothe prior litigation.”)(citing Parkl ane

Hosiery Co., Inc. v. Shore, 439 U S. 322, 326 n.5, 99 S. Ct. 645,

649, 58 L. Ed. 2d 552 (1979)). Like the related doctrine of claim
preclusion, issue preclusion prevents parties “from contesting
matters that they have had a full and fair opportunity to litigate
[and] protects their adversaries from the expense and vexation
attending multiple lawsuits, conserves judicial resources and
fosters reliance on judicial action by mnimzing the possibility
of inconsistent decisions.” Mntana, 440 U.S. at 153-54, 99 S. C.

at 973-974; see al so Mendoza, 464 U.S. at 158, 104 S.C. at 571.

In this circuit, issue preclusion applies where: “(1) The
i ssue sought to be precluded in the later action is the sane as
that involved in the earlier action; (2) the issue was actually

litigated; (3) the issue was determned by a valid and binding



final judgnent; and (4) the determnation of the 1issue was

essential to the judgnent.” Ramallo Bros. Printing, Inc. v. E

Dia, Inc. 490 F.3d 86, 90 (1st Cir. 2007)(citing Keystone Shipping

Co. v. New Engl and Power Co., 109 F.3d 46, 51 (1st Cr. 1997)).

B. Factors in Applying Issue Preclusion

Whet her and to what extent issue preclusion applies depends,
in part, on the type of issue preclusion invoked and on whether it
is invoked against the governnent or a private party. Thus, at
| east, in the case of non-nutual issue preclusion® courts are |less

inclined to apply issue preclusion when it is invoked offensively

to bar a defendant from asserting a defense that raises an issue
unsuccessfully litigated by the defendant in a previous case than

when it is invoked defensively to bar a plaintiff fromraising an

issue that the plaintiff unsuccessfully litigated in a previous

case. See Acevedo-Garcia v. Mnroig, 351 F.3d 547, 574 (1st G

2003) (recogni zing Suprenme Court’s special concerns regarding

of fensi ve use of non-nutual collateral estoppel). See also United

States v. Mendoza, 464 U.S. at 159, n. 4, 104 S. C. at 571, n.4,

78 L. Ed. 2d 379 (describing the difference between the “of fensive”
and “defensive” uses of issue preclusion.)

In addition, the Suprene Court has held that nonnutual issue
precl usi on nay not be applied agai nst the governnent because “[t]he

conduct of governnent litigation . . . is sufficiently different

]| ssue preclusion is referred to as non-nutual where the party
waiving it is not bound by the prior judgnent.
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from the conduct of private civil litigation so that what m ght
ot herwi se be econony interests underlying a broad application of
collateral estoppel are outweighed by the constraints which
peculiarly affect the governnent.” Mendoza, 464 U.S. at 162, 104
S. . at 573-574. The Mendoza Court observed that, “[u]nlike a
private litigant who generally does not forego an appeal if he
believes that he can prevail, the Solicitor General considers a
variety of factors. . . [and] application of nonnutual estoppe

agai nst the governnment would force the Solicitor General to abandon
t hose prudential concerns and to appeal every adverse decision in
order to avoid foreclosing further review.” Mendoza, 464 U. S at
161, 104 S. C. at 573. The Mendoza Court also noted that
“Iglovernment litigation frequently involves |egal questions of
substantial public inportance. . .,” 464 U.S. at 160, 104 S. C. at
572, and “allowing nonnutual collateral estoppel against the
gover nnent . .. would substantially thwart the devel opnment of
i nportant questions of law by freezing the first final decision
rendered on a particular legal issue.” 1d., 464 U S at 160, 104
S.C. at 572.

1. The EPCA Preenption |ssue

~_In the previous cases, it was held that California’s CARB
Regul ati on was not preenpted by EPCA and it is clear that those
hol dings were essential to the judgnents. Nevert hel ess, the
plaintiffs argue that they are not barred fromrelitigating the

EPCA preenption issue because it presents a “pure | egal question”

10



to which i ssue preclusion does not apply and because appl yi ng i ssue
preclusion would freeze developnment of the law with respect to
“Inportant national issues.” Neither argunent is persuasive.

A. The Unm xed Question of Law Exception

It is true that a court nay decline to apply issue preclusion
where the issue presented is an “unm xed question of |law and the
two cases “involv[e] unrel ated subject matter.” Mendoza, 464 U. S.

163 n.7, 104 at 574 n.7 (citing Montana v. United States, 440 U. S

at 162, 99 S.Ct at 978)). The rationale for that exception is
that, in such cases, foreclosing reconsideration “wuld not aid

judicial econony.” See Pharm Care Mgnt. Ass’'n. v. Dist. of

Col unbi a, 522 F.3d 443, 447, 380 U.S.App.D.C. 418, 422 (D.C. Gir.

2008) .

By its ternms, this exception does not apply where the issues
involve “m xed questions of law and fact or . : . pure
guestions of fact.” Pharm Care Mynt. Assn., 522 F.3d at 446

(citing United States v. Stauffer Chem Co., 464 U S. 165, 170-71

104 S. C. 575, 78 L. Ed. 2d 388 (1984); Montana v. United States,

440 U. S. at 162-63, 99 S. C. at 978, 59 L. Ed. 2d 210; United

States v. Mdser, 266 U S. 236, 242, 45 S. C. 66, 69 L. Ed. 262

(1924)). Nor does the exception apply where the two cases are
closely related because “*it is unfair to the winning party and an
unnecessary burden on the courts to allow repeated litigation of
the sane issue in what is essentially the sane controversy, even if

the issue is regarded as one of law.’” United States v. Stauffer

11



Chem Co., 464 U.S. at 171, 104 S. &. at 579 (quoting Restat enent
(Second) of Judgnents 828 comment b (1982)).

In this case, neither of the requirenents necessary to trigger
t he exception has been satisfied.

1. The Unm xed Question of Law Requirenent

In order to deci de whet her EPCA preenpts the CARB Regul ation
and the Rhode Island regulation that tracks it, one, first, nust
determ ne whether, as the plaintiffs maintain, the CARB standards
anount to de facto regulation of m | eage requirenents. As already
noted, both the Vernont and California courts answered that
guestion in the negative.

Furt hernore, both hol di ngs were based on factual findings that
reduci ng greenhouse gas emssions did not necessarily require
i ncreased fuel econony and that any effect that the CARB standards
may have on vehicle mleage would be only incidental. G een
Mount ai n, 508 F. Supp. 2d at 353 (finding that “nultipl e approaches,
with various levels of fuel econony, allow conpliance with the

standard”); Central Valley Chrysler-Jeep, 529 F. Supp. 2d at 1158

(concluding that conpliance “can be at |east partially achieved
t hrough changes that are not directly reflected in fuel econony
i nprovenents neasured in mles-per-gallon”). Consequently, the
i ssue raised by the plaintiffs, and previously decided by both the
Vernmont and California courts, is not an “unm xed question of | aw’

but, rather, it is a mxed question of |law and fact.

12



2. The Unrel at edness Requi r enent

Even if the EPCA preenption issue were viewed as an “unm xed
question of law,” this case cannot be described as “unrelated” to
the Vernont and California cases. The Vernont and California cases
were brought contenporaneously and shortly before this case.
Moreover, all three cases were brought by the sanme manufacturers
and associ ations; based on essentially the sane facts; chall engi ng
t he sane standards for the sanme reasons; all eging the same harmand
seeking the sane relief.

In short, this case clearly invol ves the sane “subject matter”
as the previous cases; and, therefore, the plaintiff nmanufacturers
and associations are precluded from relitigating the EPCA
preenption issue that they had a full and fair opportunity to

litigate in those cases. See Montana, 440 U. S. at 153-154, 99 S.

. at 974. As the Suprene Court has said:

“[When the clains in two separate actions between the sane

parties are the same or are closely related. . . it is not
ordinarily necessary to characterize an issue as one of fact
or of law for the purpose of issue preclusion. . . 1In such a

case, it is unfair to the wnning party and an unnecessary
burden on the courts to allowrepeated litigation of the sane
issue in what is essentially the same controversy even if the
issue is regarded as one of law.’” Stauffer, 464 U S. at 171

104 S.Ct. at 579 (quoting Restatenent (Second) of Judgnents
§28 conment b (1982)).

B. Mutuality and Public Concern

The plaintiffs argue that issue preclusion should not be
applied in this case because it is nonnmutual and it would freeze
t he devel opnent of the law with respect to “inportant nationa
i ssues.” However, that argunent rests on two erroneous premni ses.

13



1. Mutual ity

The fact that the defendants were not parties to the previous
cases does not prevent themfrominvoking i ssue preclusion agai nst
the plaintiffs who were parties because the Suprene Court has nmade
it clear that, at least in “disputes over private rights between
private litigants,” issue preclusion applies regardl ess of whet her

it is nmutual or nonnutual. Bl onder - Tonque Lab., Inc. v. Univ. of

IIl. Found., 402 U S. 313, 349, 91 S.Ct. 1434, 1453, 28 L. Ed. 2d

788 (1971). See Mendoza, 464 U.S. at 158-159, 104 S. Ct. at 571,

WIllis v. Fournier, 418 F. Supp. 265, 266 (M D. Ga. 1976), aff’d, 537

F.2d 1142 (5th Gr. 1976)(“The federal principle of collatera
estoppel precludes re-litigation of an adversely deci ded issue by
a party who has once had a full and fair opportunity to litigate
t he i ssues, regardl ess of whether his present adversary was a party

to the previous lawsuit.”); Ackerman v. Anerican Airlines, Inc.

924 F. Supp. 749, 752 (N.D. Tex. 1995)(non-mnmutual defensive
collateral estoppel “may apply regardless of the fact that the
defendant was not a party to the prior suit, as long as the
plaintiff is the sane.”)

In Mendoza, the Court carved out a |imted exception to that
rule by holding that nonnmutual collateral estoppel cannot be

appl i ed agai nst the governnent but the Mendoza Court clearly did

not state, or even suggest, that the exception extended to private
litigants, as well. Indeed, as already noted, the Mendoza Court

based its decision on what it identified as several inportant

14



di fferences between litigation conducted by the governnent and
litigation conducted by private parties. The Mendoza Court cited
various “prudential” and “institutional” considerations unique to
the governnment and pointed out that “[g]overnnment [litigation
frequently involves |legal questions of substantial public
inportance . . . [and that] many constitutional questions can arise
only in the context of litigation to which the governnent is a
party.” Mendoza, 464 U.S. at 159-60, 104 S.C. at 568.

2. Matters of “Public Concern”

I n support of the plaintiffs’ argunent that barring themfrom
relitigating the EPCA preenption i ssue woul d freeze devel opnent of
the laww th respect to “inportant national issues,” the plaintiffs
rely upon |anguage in the Restatenent (Second) of Judgnents and
deci sions by several courts to the effect that the public interest
in relitigating an issue may be a factor in deciding whether
col |l ateral estoppel should be applied. See Restatenent (Second) of

Judgnents, 829(7) (1982); see Pharm Care Mygnt. Ass’'n v. Dist. of

Col unbia, 522 F.3d 443 (D.C. Cr. 2008); Af-Cap, Inc. v. Chevron

Overseas (Congo) Ltd., 475 F. 3d 1080, 1086 (9th Gr. 2007).

However, that argunent is not convincing for several reasons.
First, the Suprenme Court has recogni zed the public interest in

relitigating an issue as a factor that may make issue preclusion

i nappropriate only in cases where issue preclusion has been

asserted agai nst the governnent. Mendoza, 464 U. S. at 160, 104 S.

. at 573. In this case, issue preclusion is being invoked by a

15



governnmental agency against private business entities. The
distinction is inportant because the public interest in permtting
the governnment to relitigate issues on which it, previously, was
unsuccessful presumably derives fromthe fact that the governnent
litigates on behalf of the public. By contrast, private parties
litigate in order to further their own interests which, sonetines,
may be contrary to the interests of the general public. Indeed, in
this case, it is difficult to see what interest the public has in
permtting the plaintiffs another bite of the apple in challenging
regulations limting the em ssion of greenhouse gases into the
at nosphere.

Furthernore, the Restatenent section and the cases cited by
the plaintiffs are readily distinguishable because they cite the
perceived public interest in permtting an issue to be relitigated
as a factor that may nmeke i ssue precl usion i nappropriate only where
the question presented is a purely legal one. Thus, the
Restatenent, itself, provides that issue preclusion should not be
appliedif “the issueis one of lawand treating it as conclusively
determ ned would inappropriately foreclose [the] opportunity for
obt ai ning reconsi deration of the legal rule on which it was based”
Restatenment (Second) of Judgnents 8 29(7)(enphasis added).

Simlarly, in Pharm Care Mygnt. Ass’'n, 522 F.3d at 446, the court

stated that issue preclusion is inappropriate where “the issue is
one of law and the facts of the cases are substantially unrel ated”

and that “col | ateral estoppel does not apply with the sane force to

16



unm xed questions of |aw because foreclosing “reconsideration of

the |l egal issues would not aid judicial econony.” 1d. at 446-447

(enmphases added). Chicago Truck Drivers, a case cited in Pharm

Care, also dealt with what the Court described as “a pure question
of law and that Court, too, stated that “an i ssue is not precluded
if it is ‘“one of law and treating it as conclusively determ ned
woul d inappropriately foreclose opportunities for obtaining
reconsi deration of the |l egal rule upon which it is based.’” Chicago

Truck Drivers, Hel pers and War ehouse Uni on (I ndep.) Pensi on Fund v.

Century Mtor Freight, 1Inc. 125 F.3d 526, 531 (7th Gr.

1997) (citing Restatenent (Second) of Judgnents 8 29(7), enphasis
added) .

_ _In addition, this case deals with the defensive use of issue
preclusion by a defendant who seeks to bar a plaintiff from
relitigating an issue that was decided in a previous case brought
by the sanme plaintiff rather than the offensive use of issue

preclusion referred to in Acevedo-Garcia. |In Ackerman v. Anerican

Airlines,the Court recognized that distinction in barring airline
pilots from suing American Airlines with respect to an issue
decided in previous suits brought by the pilots against other
airlines and the Court found the cases relied upon by the pilots to
be i napposite because they dealt with offensive issue preclusion.
924 F.Supp. 749 (N.D. Tex. 1995)

There are sound policy reasons for applying nonnutual issue

17



preclusion nore readily when it is invoked defensively against a
party that previously initiated litigation raising the sanme issue.
Wil e there may be circunstances under which it mght be unfair to
precl ude a defendant fromrelitigating i ssues decided against it in
a previous case brought at a tinme and place not of the defendant’s
choosi ng and i n whi ch t he def endant was an i nvol untary partici pant,
there is no conparable unfairness in precluding a plaintiff from
relitigating issues that the plaintiff chose to raise in a previous
case that it initiated in a forumthat it selected

Moreover, allowing a plaintiff to bring successive |lawsuits
seeking to relitigate issues that the plaintiff chose to raise in
previ ous cases would create an exception that virtually swall ows
the rule and would result in the kinds of costly and vexatious
multiple lawsuits, the waste of judicial resources and the risk of
i nconsi stent decisions that issue preclusion is designed to
prevent . | ndeed, as plaintiffs’ counsel candidly acknow edged
during oral argunent, such an exception would allow these
plaintiffs to bring simlar suits in every circuit.

[11. The CAA Preenption |ssue

The rel evant portion of the CAA provides as foll ows:

“Section 7543. State Standards
(a) Prohibition
No State or any political subdivision thereof shall adopt or

attenpt to enforce any standard relating to the control of
em ssions fromnew notor vehicl es or new notor vehi cl e engi nes

18



subject to this part.

(b) Wi ver
(1) The Adm nistrator shall. . . waive application of this
section to any State which has adopted standards. . . at

| east as protective of public health and wel fare as applicabl e

Federal standards. . . .7

The plaintiffs argue that neither the Vernont court nor the
California court decided whether adoption of the CARB standards
violates the CAA, but both the Vernont and California courts
specifically rejected the contention that the CAA preenpts
“adoption” as well as enforcenent of the CARB standards. The
California Court found that “[a]lthough section [7543] may prohi bit
a state from adopting or attenpting to enforce ‘any standard
relating to the control of em ssions fromnew notor vehicles,’ that
prohibition sinmply does not apply where California adopts
regul ations under the terns and conditions specified by section

[ 7543].” Central Valley, 2008 W. 2600786 at *3 (E.D. Cal. Jun. 24,

2008) (Emphasis in original). The Vernont court al so concl uded t hat
waiver is a precondition to enforcenent, not adoption. G een
Mount ai n, 508 F. Supp. 2d at 343 n. 50.

Furt hernore, both the Vernont and Californiacourts determ ned
that the “adoption” issue was rendered noot by the fact that the
regul ations at issue in those cases could not be enforced. Since
t he def endants concede that Regul ati on 37 cannot be enforced unl ess
a CAA wai ver i s obtained for the CARB Regul ati on, there has been no

change in circunstances; and, therefore, those determ nations are
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binding on the plaintiffs in this case.

The plaintiffs also argue that the California and Vernont
deci sions do not bar their CAA cl ai m because those decisions are
i nconsistent with each other with respect to the CAA preenption
i ssue. See Restatenent (Second) of Judgnents 8§ 29(4), cm. f., (in
consi dering whether a party should be precluded fromrelitigating
a previously determ ned issue, the court should consider whether
the “determination relied on as preclusive is itself inconsistent
wi th anot her adjudication of the sanme issue.”). However, there is
not hi ng inconsi stent about the two deci sions. After noting the

parties’ agreenent “that the Cean Air Act prevents the enforcenent

of California s proposed regul ati ons absent a wai ver of preenption

by EPA,” Central Valley, 2007 W. 135688 at *6 (enphasi s added), the

California Court enjoined enforcenment of the CARB regul ati on unl ess
and until a waiver was granted and the Court di sm ssed “any further
action with respect to the Clean Air Act as noot.” Id. at *7. The

Vermont Court also noted that the “parties agree that enforcenent

of Vernont’s CGHG standards is preenpted by Section [7543] of the
Clean Air Act,” and held that the plaintiffs’ “CAA counts are

therefore noot.” Green Muntain, 508 F.Supp.2d at 343 n.50.

(Enphasi s added).

V. Who is Precl uded

The plaintiff manufacturers and associations clearly are

precluded from relitigating the EPCA and CAA preenption issues
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because they were parties to both the California and Vernont cases.
The only remaining question is whether the plaintiff dealers also
are precluded.

In general, “one is not bound by a judgnent in personamin a
litigation in which he is not designated as a party.”* Taylor v.
Sturgell, -- US --, 128 S. . 2161, 2166-67, 171 L.Ed. 155 (2008)

(quoting Hansberry v. Lee, 311 U S 32, 40, 61 S. C. 115, 85 L.

Ed. 22 (1940)). However, issue preclusion may be invoked agai nst
t hose who were not parties to the previous litigation with respect
to “matters that they had a full and fair opportunity tolitigate.”
Mont ana, 440 U. S. at 153-154, 99 S. (. at 973-974. Thus, “‘one who
prosecutes or defends a suit in the nanme of another to establish

and protect his own right, or assists in the prosecution or defense

of an action in aid of sonme interest of his owmn. . . is as much
bound . . . as he would be if he had been a party to the [previous
action].’” Id. at 154, 99 S. Ct. at 974; Conzales v. Banco Cent.

Corp., 27 F.3d 751, 756-57 (1st Cir. 1994).

The Supreme Court has rejected any “virtual representation”
exception to the general rul e agai nst applying issue preclusion to
t hose who were not parties to the previous litigation to the extent

that such an exception would wutilize a “nultifactor test”

“Unl i ke nonnutual preclusion, nonparty preclusion occurs when
a judgnent in a prior action is invoked agai nst one who was not a
party to that action. NLRB v. Donna-Lee Sportswear Co., Inc., 836
F.2d 31, 35 n.4 (1st Cr. 1987).
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“present[ing] preclusion in cases that do not fit within any of the
est abl i shed exceptions.” Taylor, 128 S. C. at 2173. Tayl or
identified six categories of established exceptions® that it
described as “neant only to provide a framewrk for our
consideration of virtual representation, not to establish a
definitive taxonony.” |d. at n.6.

In this case, the defendants argue that the dealers are
precluded from litigating the EPCA and CAA preenption issues
because they are in “privity” with the manufacturers and because
the manufacturers and associations “virtually” or “adequately”
represented them in the previous cases. In support of their
argunent, the defendants point to the franchisee-franchisor

rel ati onship between the dealers and the manufacturers and they

The categories of circunstances under which issue preclusion my
be applied against a nonparty can be sumarized as foll ows:

1. Where the party agreed to be bound by the deternination in
t he previous case.

2. Where there was a “‘ preexisting substantive |egal
relationship’ between the person to be bound and a party to
t he judgnent.”

3. Where the non-party was “‘adequately represented by soneone
with the sane interests who [wal]s a party’” to the previous
litigation.

4. Where the nonparty “‘assune[d] control’ over the litigation

in which the judgnment was rendered.”

5. Where the nonparty is nmerely a “proxy” for a party to the
previous litigation.

6. Where “a special statutory schenme nmay ‘expressly foreclos|e]
successive litigation by non-litigants.'”

Taylor, 128 S. . at 2172 - 2173.
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contend that the dealers’ interests are derivative of the
manuf acturers’ interests.

As already noted, Taylor rejected “virtual representation” as
a basis for nonparty issue preclusion, at least to the extent that
it does “not fit within any of the established exceptions.” 1d. at
2173. Tayl or also discouraged citing “privity” as a basis for
appl yi ng nonparty i ssue precl usion because that term sonetines, is
used too “broadly as a way to express the conclusion that nonparty
preclusion is appropriate on any ground.” 1d. at n.8.°

Based on the current state of the record, the only categories
of nonparty preclusion recognized in Taylor that, arguably, are
applicable to the dealers in this case are: (1) that the franchise
rel ati onshi p between the manufacturers and dealers is the type of
“substantive legal relationship” that bars the dealers from
relitigating the issues; (2) that, in the previous litigation, the
deal ers were “adequately represented” by the manufacturers and
associ ations; and/or (3) that, in this case, the dealers are acting
as “proxies” for the manufacturers and associations. The
def endants bear the burden of establishing that one or nore of

t hose exceptions applies. See e.g., Gonzal ez, 27 F.3d at 759, and,

®Privity has been described as an “elusive concept” that is
difficult to define, In re |lannochino, 242 F.3d 36, 46 (1st Cr
2001), and as being “conclusory and anal ytically unsound,”
Montana, 440 U. S. at 154 n.5, 99 S.C. at 974 n. 5. See al so,
Gonzal es, 27 F.3d at 757 (cautioning that courts should “tread
gingerly” in using privity as a basis for applying claim
precl usion to nonparties).
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in the instant case, they have failed to carry that burden.

The defendants have not presented any evidence regarding the
terms of any franchise relationship between the Rhode Island
dealers and the plaintiff manufacturers that would support a
finding of the type of “substantive | egal rel ationship” justifying
the application of nonparty issue preclusion. The defendants’
reliance on the Ninth Grcuit’s unpublished decision in Lanphere

Enter., Inc. v. Doorknob Enter., 145 Fed. Appx. 589 (9th Cir. 2005)

is msplaced because, there, evidence was presented regarding the
nature of the franchise relationship and the court’s finding of
“privity” was based, not only, on the franchise relationship, but
also, on an indemity agreenment between the franchisor and
franchi sees. Lanphere, 145 Fed. Appx. at 592.

Moreover, there is nothing that indicates even the existence
of a franchise relationship between the plaintiff Tasca Autonotive
G oup, Inc. and any of the plaintiff manufacturers. The conpl aint
all eges that Tasca sells vehicles manufactured by Ford, Lincoln,
and Mercury, but those manufacturers were not parties to either of
the previous cases. The defendants argue that Tasca, nevert hel ess,
shoul d be precluded because Ford is a nenber of the plaintiff
Al l'i ance of Autonobile Manufacturers (AAM, but the precise nature
of that alleged rel ationship, too, is unknown and it posits an even
nore attenuated rel ationship between Tasca and the AAMthan the
franchise relationship between the other dealers and the

manuf act ur ers.
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There is a simlar lack of evidence to support any finding
that the deal ers should be bound by the judgnents in the previous
cases because they were “adequately represented” by the
manuf acturers and associ ations. Tayl or described “adequate
representation” as follows:

[A] party's representation of a nonparty is “adequate”

for preclusion purposes only if, at a mnimum (1) the

interests of the nonparty and her representative are

aligned and (2) either the party understood herself to be
acting in arepresentative capacity or the original court

took care to protect the interests of the nonparty.

Adequate representation may also require (3) notice of

the original suit to the persons alleged to have been
represented.” Taylor, 128 at 2176 (Citations omtted).

The Tayl or Court referred to “class actions. . . and suits brought
by trustees, guardians and other fiduciaries” as exanples of the
ki nds of cases satisfying the second requirement. |[d. at 2172-73.

Here, there is nothing in the record indicating any
under standi ng that the manufacturers and associ ati ons were acting
as representatives of the Rhode Island dealers in the previous
cases or, even, that the Rhode Island dealers were aware of the
previ ous cases. The nere fact that the deal ers and manufacturers
may have shared a common interest in the outconme of the previous
cases, by itself, is insufficient to establish +that the
manufacturers and associations were acting as the dealers’

representatives in those cases. Ceneral Foods Corp. v. Mass. Dept.

of Public Health, 648 F.2d 784, 789 (1st G r. 1981)(the nere fact

that there was an identity of interest between a party and a
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nonparty does not bind the nonparty to a judgnent); Petit v. Cty

of Chi cago, 766 F. Supp. 607, 612 (N.D. Ill. 1991)(“[l]dentity of
interests alone. . . is not sufficient to yield a finding of

privity between the parties.”)

Finally, as presently constituted, the record does not provide
a sufficient basis for finding that, in this case, the dealers are
acting as proxies or agents of the manufacturers and associ ati ons.
The Supreme Court has cautioned that “courts should be cautious
about finding preclusion on this basis.” Taylor, 128 S.Ct. at 2179.

The fact that, in this case, the Rhode Island dealers are
represented by the sanme counsel that represent the nanufacturers
and associ ations and that represented themin the previous cases
fuels suspicions that they may be acting in concert or that the
deal ers are not real parties ininterest tothis case. However, in
the words of Taylor, “a nere whiff of‘tactical maneuvering’ wll
not suffice” and “preclusion is appropriate only if the putative
agent’s conduct of the suit is subject to the control of the party
who is bound by the prior adjudication.” 1d. 128 S.Ct. at 2179.
Here, no such show ng has yet been nade.

The defendants assert that the dealers’ clains are nerely
“derivative” of the manufacturers’ clainms but they do not explain
what that neans or why it would trigger the application of nonparty
i ssue preclusion. |[If the defendants intend that assertion as an

argunent that the deal ers have no i ndependently cogni zabl e cl ai ns,
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it would be inappropriate for the Court to address that argunent,
at this tinme, because it has not been directly rai sed or adequately

bri ef ed.

Concl usi on

For all of the foregoing reasons, the defendants’ notion to
dismss C.A No. 06-69 is GRANTED and the notion to dismss C A
No. 06-70 is GRANTED wth respect to the AAM and the plaintiff
manufacturers and it is DENIED with respect to the plaintiff
deal ers.

I T 1S SO ORDERED

Ernest C. Torres
Senior United States District Judge

Dat e: , 2008
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