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The history of this litigation is described in United States

v. Davis, C. A No. 90-484, 1998 W. 682980 (D.R I. Sept. 28, 1998),

and United States v. Davis, 11 F. Supp. 2d 183, 186-87 (D.RI.

1998) . For present purposes it is sufficient to state that the
United States commenced this action against United Technol ogies
Cor p. ("UTC') and eight other parties, pursuant to the
Conpr ehensi ve Environnental Response, Conpensation, and Liability
Act ("CERCLA"), 42 U . S.C. 88 9601-75, in order to recover response
costs associated with renedi ati ng a hazardous waste site. UIC, in
turn, asserted clainms for contribution and/or indemity against
several co-defendants and 138 third- and fourth-party defendants.
In addition, UTC requested that the Court enter a judgnent
all ocating responsibility anong the parties for future response

costs.



The governnent's clains against UTC have been settled, see
Davis, 11 F. Supp. 2d at 194, and UTC s clains against all but
fifteen of the contribution defendants either have been settl ed! or
di sm ssed or have resulted in sumary judgnments in favor of the
contribution defendants. Davis, 1998 W. 682890, at *1. What
remains for resolutionis UTC s request for a declaratory judgnent
allocating responsibility for future cleanup costs anobng the
fifteen remaining contribution defendants (the "defendants").?

After carefully considering the testinony of the nunerous
W tnesses presented and the volum nous exhibits introduced into
evi dence during a twenty-six-day bench trial, the Court makes the
followi ng findings of fact and draws the foll ow ng concl usi ons of
I aw.

Fi ndi ngs of Fact

Activity at the Site

During 1976 and nost of 1977, a variety of chem cal wastes

were deposited on land in Smthfield, Rhode Island, owned by

'Some of those settlements have been approved by the Court and others are awaiting
Court approval.

*The remaining contribution defendants are: ACCO-Bristol Div. of Babcock Indust.
(“ACCO-Bristal”); Ashland, Inc. (“Ashland”); Gar Electroforming, n/k/aBlack & Decker
(“Gar”); Instapak, n/k/a Sealed Air Corp. (“Instapak”); Morton International, Inc. f/k/a Thiokol
Corp. (“Thiokol”); and Perkin-Elmer Corp. (“Perkin-Elmer”) (collectively the “ generator
defendants”); Chemical Control Corp. (“CCC”); Chemical Waste Removal, Inc. (*CWR”) and
A. Capuano Bros,, Inc./United Sanitation, Inc. (“Capuano”); William and Eleanor Davis,
William Carracino; Emanuel Musillo; Michael Musillo and Drum Automation, Inc. (“Drum
Automation”).



WlliamM Davis and his wfe, Eleanor Davis (the "Site" or "Davis
Site"). According to WIlliam Davis, the dunping began “late in
1976" and continued until approxi mately Septenber of 1977. During
that period, at |east 844,275 gallons of hazardous wastes were
dunped at the Site.

Almost all of the waste was delivered to the Site by four
conpani es: CCC, CWR, Macera Brothers Container Service, Inc.
("Macera"), and Capuano (collectively the "transporters" or “the
transporter defendants”). Small quantities of sewage sl udge,
"bunker C oil" and nmachine oil also were delivered by two other
conpani es. Mst of the waste was in liquid formand was delivered
in either 5 000-gallon tanker trucks, fifty-five-gallon druns that
had been | oaded on flatbed trailers, or snmaller containers rangi ng
fromfive-gallon cans to small anpules, vials and jars.

The transporters collected the waste from 170 custoners,
i ncl udi ng the generator defendants.

CWR and Macera did little nore than haul the waste to various
sites for disposal. CCC, on the other hand, also burned sone of
the flammble waste that it collected in an incinerator and
transported the residue to disposal sites. |In addition, CCC sold
sone of the liquid waste to sal vagers and tenporarily stored ot her
waste in ten 5,000-gallon storage tanks or in drunms. |In the fal

of 1977, there were approximately 13,000 drunms of |iquid waste on



CCC s prem ses.?

Capuano operated its own waste disposal facility known as
Sanitary Landfill. That facility was |located in Cranston, Rhode
| sland, not far from the Davis Site. In the spring of 1977,
Capuano received conplaints about odors enanating from its
facility. Consequently, it began diverting and transporting to the
Davis Site sonme of the waste that otherw se woul d have been dunped
at Sanitary Landfill.

WIlliamDavis oversaw all of the dunping. He determ ned what
waste was accepted and where and how it was di sposed of. El eanor
Davis perfornmed bookkeeping services for the business; and the
Davis’s two children, who resided with their parents on the
prem ses adjacent to the Site, occasionally hel ped their father.

When trucks arrived at the Site, WIIliam Davis prepared
"recei pts" on which he wote the date, where the waste cane from
and the quantity of waste delivered. Usually, the driver making
the delivery was required to sign the "receipt" and Davis directed
hi m where to dunp. Although Davis prepared “recei pts” throughout
the period that chem cal wastes were dunped, he was unable to
| ocate the receipts for deliveries made prior to January 10, 1977
or after July 7, 1977.

Tanker trucks arriving at the Site enptied their contents into

¥There were about 20,000 drums filled with liquid but one-third of those were filled with
water that was kept for fire prevention purposes.
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|arge pits in the ground. Sone of the drunms and snal | er containers
were filled with liquids and sone of the druns contained |iquids
floating on top of solid and/or sem -solid substances. Al of the
liquids were poured into the pits. Most of the enpty drunms and
containers were sold, and the remaining ones, including smal

| aboratory vials and bottles, were buried el sewhere on the Site.
Drunms containing residues of solid and/or sem -solid substances
t hat coul d not be poured out were piled at various |ocations on the
Site. Sonme of them were buried in the course of extinguishing a
fire that occurred in July of 1977.

The |iquid wastes dunped in the pits were all owed to percol ate
down into the soil. Many of them had distinctive physical
characteristics. Sone were red, blue or green, and sone snelled
i ke solvents. Qccasionally, they caused suds to formin the snall
brook that ran through the Davis property.

All of the drums containing solid and sem -solid substances
were delivered by Macera Disposal. Those substances consisted
al nost entirely of a brown, wax-like material that snelled |ike
sol vent .

1. The Environnental Damage and the Renedi ati on Pl an

Not surprisingly, the dunping at the Davis Site severely
contam nated the soil, groundwater, and surface water and has
caused the Site to be classified as a Superfund Site. The

hazar dous substances found at the Site nmay be grouped into three



categories: volatile organic conpounds ("VOC s"), sem-volatile
organi ¢ conmpounds ("SVOC s") and netal s.*

A nunber of the VOC s, including benzene, nethyl ethyl ketone
( MEK) , met hyl ene chl ori de, per chl or oet heyl ene, al kl a
tetrachl oroethylene (PCE), 1,1,1 trichloroethane (1,1, 1-TCA)
trichlorethylene (TCE), toluene, and xyl ene, have been detected in
the soil, groundwater, and/or surface water at concentrations
greater than two parts per mllion (ppm. Several netals,
i ncl udi ng cadm um copper, cyani de, and nickel, also are present in
t he groundwat er and surface water in concentrations well in excess
of normal background |evels. One or nore of those hazardous
substances was contained in the waste produced by each of the
generator defendants during 1976 and 1977.

G ven the concentrations of those hazardous substances and t he
soil and subsurface conditions at the Site, action was required in
order to mtigate the damage al ready done and to prevent further
harm to the environnent and to the health of nearby residents.
Accordi ngly, the Environnental Protection Agency (the “EPA”) devi sed
a renediation plan (the “Plan”) designed to do three things: (1)
cl ean up the soil by reducing the concentration of hazardous wastes
to acceptable levels; (2) clean up the groundwater at the Site; and

(3) extend water supply pipelines to nearby residents whose wells

“A list of substances considered “hazardous’ for CERCLA purposesis set forth in 40
C.F.R. §302.4.



wer e contam nated. The Pl an was published and circul ated for public
comment pursuant to 8§ 117 of CERCLA, 42 U S.C. § 9617. Later, it
was nodified by an Explanation of Significant Differences ("ESD')
and was issued in final formas a Record of Decision ("ROD").

The estimated cost of inplenenting the Plan is $49 mllion.
In addition, the United States has i ncurred enforcenment costs of $6
mllion that, apparently, consist primarily of the expenses i nvol ved
inlitigating its clai magainst UTC. Thus, the total response costs
are approximately $55 mllion. Under the terns of its settlenent
agreenment with the government, UTC is obliged to pay $2.8 nillion
in cash® and has assuned responsibility for the soil renediation,
whi ch has an estinmated cost of $14 mllion. See Davis, 11 F. Supp.
2d at 191.

Cl eanup efforts began in July of 1997. Prior to that tine,
thirty-five druns |abeled “Ferric Chloride” were renoved fromthe
Site. Since July of 1997, nore than 1,000 drunms and 10,000 j ars,
vials, and other small containers have been renoved fromthe Site.
Most of the druns were badly rusted, corroded and/or crushed.

Approxi mately 800 of the drunms were found in close proximty

to one another in an area called "Drum Renoval Area 1.” Four

*The agreement requires UTC and the settling third- and fourth-party defendants, jointly,
to pay $13.5 million, but $10.7 million will be paid by the other settlors. Three other settlement
agreements between UTC and twenty-nine third- and fourth-party defendants would reduce the
joint obligation of UTC and the original settling third- and fourth-party defendants to $11 million
and would provide them with atotal of $3,946,750 in contribution. These settlements have not
yet been approved by the Court.



hundred and three of themwere fifty-five-gallon druns containing
a bl ack or brown waxy substance. Analysis of representative sanples
of those druns reveal ed t he presence of PCE, 1,1, 1-TCA, TCE, various
hydrocarbon petroleum distillates (e.qg., xyl ene, t ol uene,
et hyl benzene), and al aphatic and paraffinic hydrocarbons, which are
constituents of wax. Two of the drunms bore a "Pratt & Witney"
| abel, two were | abel ed "Magnafl ux" or "Zyglo Magnafl ux," one was
| abel ed "Perm a-chlor, Detrex Chemical," one was |abeled "Exxon,"
and one was | abel ed " Chl orot hene NU Dow Superior Sol vent.”

Twenty of the drums in Drum Renoval Area 1 were green thirty-
five-gallon drunms |abeled either "Kolene" or "Kolene Tufftride.”
They contained cyanide and high concentrations of potassium and
sodium One fifty-five-gallon druml abel ed "Ashl and Chem cal Co.,"
"Danger," and "Tetrahydrafuran” contained a m xture of solvents,
i ncludi ng acetone, nethylene chloride, toluene, and xylene, and
phenol i ¢ conpounds such as net hyl phenol and di net hyl phenol . Sever al
other druns bore the nanes of sone of the settling contribution
defendants (e.g., din, DuPont and Ferro) and contai ned substances
such as "sticky white paste" or "clear watery liquid.” Still other
drums were unlabeled and contained substances described as a
"yel |l ow-green gel" or "granular white chunks.”

Two hundred of the drunms renoved as well as a large quantity
of vials and jars were found either in an area known as "Drum

Renoval Area 2" or scattered throughout the Site. Many of them had



| abel s bearing the nanes of sonme of the settling defendants (e.g.,
“din,” "National Starch," "Fisher Scientific" and "DuPont") and
contained a "clear watery liquid.”

[11. The Activities of the Transporters

A AR

CWR was | ocated in Bridgeport, Connecticut and was owned and
operated by Emanuel Misillo. It was the successor to Drum
Aut omation, a Danbury, Connecticut conpany owned by Enanuel’s
brother, Mchael. In April of 1977, CAR purchased Drum Aut omati on's
assets and noved the conpany, first to Stratford, Connecticut, and
|ater to Bridgeport.

CWR and Drum Automation collected chemcal waste from 47
different conpanies in New Jersey and Connecticut, including ACCO
Bristol, Ashland, Gar, |Instapak, and Perkin-El ner. A small portion
of the waste that CAR col |l ected consisted of waste oil. After CWR
moved to Bridgeport, it began selling some of that waste oil to
sal vagers. Most of the waste that CAR col | ected was transported to
ot her locations for disposal.

CWR' s nmethod of collecting waste varied. Sonetines, its two
drivers, Wlbert Jones and Johnny Granfield, |oaded druns of liquid
waste onto thirty- or forty-foot flatbed trucks. On ot her
occasions, the waste was collected in a tanker truck.

The forty-foot flatbed accommbdated seventy-nine fifty-five-

gal lon druns and was the only flatbed used to haul drums to Rhode



Island. If a full load was collected early in the day, the druns,
sonetinmes, would be taken directly to Sanitary Landfill. Usually,

however, the truck would return to CAR, and the | oad of druns woul d

be taken to Sanitary Landfill on the following day. |If less than
a full load was collected, the drunms would be kept at COAR unti
seventy-nine druns had accunul at ed. Those drums then would be

| oaded onto the flatbed and driven to Sanitary Landfill.

Drums were collected with such regularity that they never
remai ned on CWR' s prem ses for nore than three days. On eight to
ten occasions, CAR drivers picked up flatbed trail ers containingthe
full conplenent of seventy-nine drums from a parking lot in the
Meadow ands of New Jersey and transported themdirectly to Sanitary
Landfill. The source of those druns is unknown. Tanker pickups
were |less frequent and consisted primarily of |oads of acid
col l ected from Ashl and.

During 1976 and 1977, all of CWR s waste was taken, initially,
to Sanitary Landfill. Sonetinme after April of 1977, Anthony and
Jack Capuano, the owners of Sanitary Landfill, began diverting sone
of that waste to other sites in Rhode Island. During the period for
whi ch Davi s has “recei pts,” the Capuanos directed CWR drivers to the
Davis Site on fifteen separate occasions. The “receipts” for those
deliveries bear the nane “Capuano” but are signed by CWR' s drivers.
Those deliveries involved 1,185 druns contai ning 65,175 gal |l ons of

wast e.
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There is no evidence that CAR nade any deliveries to the Davis
Site after July 7. Nor do the Davis “recei pts” nmake any reference
to any tanker truck deliveries made by CAR drivers.

B. CCC

CCC was located in Elizabeth, New Jersey, and was owned and
operated by WIlliam Carracino. One of its nore than 130 custoners
was Thi okol Corp. Like CAR, CCC sold sone of the liquid waste that
it collected to salvagers. Unlike CAR it burned flammabl e |i quids
such as chlorinated solvents in an incinerator |located on its
prem ses. Non-flammable |iquids, solids, sludges, and the residue
fromthe incinerator were transportedinfifty-five-gallon druns and
five-gallon pails to offsite disposal facilities.

I nci neration reduced the volune of the waste collected, but
because the process was very inefficient, it did not entirely
elimnate the hazardous substances. Conplete conbustion required
that the correct conbination of tenperature, tine and turbul ence be
mai nt ai ned for the vol une of each hazardous substance injected into
the incinerator. However, holes in the breaching section of the
i nci nerator prevented enough air frombeing introduced to reach the
tenperatures required to incinerate sone substances, and other
substances often were introduced before the incinerator had been
operating long enough to reach the required tenperature. The
i nci nerator al so | acked a control needed to prevent the introduction

of liquid waste fromlowering the tenperature bel ow opti numl evel s.
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Furthernore, the waste was being burned at a rate of 900 to 1,000
gal | ons per hour even though the incinerator had a design capacity
of only 300 gallons per hour. As a result, sone of the hazardous
subst ances were not destroyed and renai ned in the residue of sludge
transported to disposal sites.

Until July of 1976, CCC disposed of waste at the Kin-Buc
landfill in New Jersey. In July, Kin-Buc was cl osed and CCC began
stockpiling waste in 5,000 gallon storage tanks and fifty-five-
gallon druns while it searched for other disposal sites. Early in
1977, approximately 10,000 druns were on CCC s pren ses. By the
fall of 1977, that nunber had grown to 20,000, but one-third of
those druns were filled with water that was kept for fire prevention
pur poses.

In the spring of 1977, CCC began sending its waste to di sposal
sites in Chio and Rhode Island. Sone of the waste al so was haul ed
away by two individuals identified only as “Barry” and Marvi n Jonas.
CCC trucks taking the waste to Rhode Island were driven by John
Mayo, Arnold Pritchett and Bill Cuff.

At first, the waste that was sent to Rhode | sl and was deposited
at Sanitary Landfill; but, starting in May of 1977, the Capuanos
diverted all of it to the Davis Site. Davis’'s testinony and CCC s
busi ness records establish that CCC conti nued transporting waste to
the Davis Site until early Septenber when Davis refused to accept

any nore deliveries because CCC was del i nquent in nmaking paynents.
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FromMay until the first week of July of 1977, CCC drivers nmade
forty-seven trips tothe Davis Site. On twenty-nine of those trips,
a total of 2,125 fifty-five-gallon drunms and 974 small five- and
one-gallon pails were delivered. On the renmaining eighteen trips,
tanker trucks carrying 5,500 gallons of waste apiece were enpti ed.
Thus, the total volunme of waste delivered by CCC during that period
was 220,725 gall ons. Since those deliveries averaged 110, 362
gal l ons per nonth, it is reasonable to infer that simlar quantities
were delivered in July and August, bringing the total anpunt

delivered by CCC to 441, 450 gal |l ons.

C. Capuano
The Capuanos delivered liquid waste to the Davis Site

t hroughout the entire period that Davis was accepting that kind of
waste. Davis’'s “receipts” show that between January and July of
1977 those deliveries consisted of 59 tanker |oads and 1,218 druns
totaling 177,060 gallons of liquid waste. It is reasonable to infer
that the deliveries they nmade during the |last three nonths of 1976
and July and August of 1977 al so averaged 29,510 gal |l ons per nont h.
Thus, the total anmpbunt of |iquid waste delivered by the Capuanos was
324,610 gal |l ons.

D. Macer a

There is no evidence regarding the period of time over which
Macera Brothers transported waste to the Davis Site. Nor are there

any records establishing the quantity of waste that it delivered.
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However, Davi s descri bed the waste brought by Macera as a dark brown
or bl ack waxy substance that snelled |Ii ke solvent and was cont ai ned
infifty-five-gallon drums. Mreover, Davis testified that Mcera
was the only transporter that delivered waste fitting that
descri ption.

Most of the drums containing the waxy substance had a | ayer of
liquid at the top. As already noted, the liquid was poured into
pits and the druns containing the residue of solids and sem -solids
were stockpiled at the Site. Four hundred and thirty-ei ght of those
drums were found at the Site.

It seens clear that the waste transported by Macera was
generated by UTC. See Davis, 1998 W. 682980, at *2. See al so

United States v. Davis, 882 F. Supp. 1217, 1224 (D.R 1. 1995). Sone

of the drunms bore labels with the nanme of Pratt & Witney, a
di vision of UTC O her druns bore labels with the names of
conpani es that were on Pratt & Wiitney's |ist of approved vendors.
That fact is significant because Pratt & Wiitney often put its waste
inenpty drunms that it had on hand. |In addition, the waxy substance
found in the druns at the Site matched the description of waste
generated by UTC, and chem cal analysis revealed that it contained
t he same hazardous chem cals found in UTC s waste stream
Thirty-five of the 438 druns contai ni ng t he waxy substance were
removed by EPA in 1985. The drum | ogs maintai ned by environnental

consul tants show that the other 403 druns still contained 10, 164
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gal lons of waxy material, indicating that 12,000 gallons (i.e.,
approxi mately 54% of the original contents) either had been poured
out at the tinme of delivery or had | eaked out while the drunms were
stockpiled at the Site. It is reasonable to infer that 54% of the
35 druns previously renoved by EPA al so escaped, and, therefore,
that a total of 13,040 gallons of waxy waste attributable to UTC
found its way into the soil.

There is evidence that Macera al so may have delivered twenty
druns | abel ed " Kol ene" or "Kol ene Tufftride" that contai ned cyani de,
pot assi um and sodium  However, although UTC bought products from
Kol ene Corp. and generated a waste stream that contai ned cyani de,
it treated its cyanide waste at its facility and did not send it off
the prem ses for disposal

V. The Activities of the Generators/"Arrangers"

A Thi okol (Morton)

Thi okol was one of approximately 130 conpanies from whi ch CCC
collected waste during 1976 and 1977. Morton is Thiokol's
successor.

The waste col | ected fromThi okol cane fromthree plants | ocat ed
in Trenton, New Jersey that manufactured various urethanes,
pol ysul fi de rubbers and el astoners. Mst of the waste consi sted of
spent sol vents used in cl eani ng machi nery and | abor at ory equi pnment .
The spent sol vents used in cleaning the machinery were collected in

dr umns. The solvent waste from the | aboratories was stored in
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"gal l on sized safety cans” that had spring-loaded tops. The cans
were red, rectangular in shape, and nade of netal. Usual |y, when
a can was filled, the spent solvents were poured into fifty-five-
gal l on druns for disposal, but on sone occasions, the safety cans,
t henmsel ves, were picked up by CCC. Thi okol was not the only conpany
t hat used cans of that type.

The sol vent waste generated both in the | aboratories and in the
manuf acturing portions of the plants contained, anong ot her things,
met hyl ene chl ori de, nethyl ethyl ketone ("MEK"), and Chl or ot hene NU,
whi ch apparently is a trade nanme for a formof 1,1, 1-TCA purchased
by Thi okol fromDow Chem cal. Al of those chem cals are VOC s t hat
were found at the Davis Site. Cccasi onal batches of urethane
"filter cakes" wused in manufacturing plasticizers, and snall
quantities of lubricating oil also were placed in druns for
di sposal . The urethane contained toluene diosocyanate ("TD "),
al k/ a benzene, see 40 CF. R § 302.4, and the filter cakes consi sted
primarily of di atomaceous earth and cal cium sul fate.

CCC began coll ecting Thiokol’s waste in 1971 and collections
averaged slightly nore than 22,000 gallons per year. Sone of the
waste consisted of flammable solvents that probably were
i ncinerated. The remai nder nost |ikely was transported offsite for
di sposal or stockpiled at the CCC facility for future disposal.

There i s no direct evidence establishing that Thi okol waste was

deposited at the Davis Site. However, as already noted, CCC
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regul arly had been collecting Iiquid waste from Thi okol since 1971
and it delivered 441,450 gallons to the Davis Site. Since there is
no reason to believe that CCC handled Thiokol’'s waste any
differently than the waste of its other 130 custoners, it is
reasonable to infer that sone Thiokol waste was included in the
waste transported by CCC to the Davis Site. That inference finds
some support in the fact that CCC s bills of |ading reflect receipt
of druns of Chl orothene NU during 1977 and its chem cal equival ent,
1,1,1-TCA was found at the Site. Unfortunately for UTC, there is
no way to determ ne the anount of Thi okol waste that was transported
because, anong other things, the volune of waste that CCC received
fromits other custoners i s unknown.

B. ACCO- Bri st ol

ACCO-Bristol was a customer of CAR. It manufactured controls
for oil and gasoline I|ines. Its manufacturing process involved
el ectroplating, welding, and soldering. The electroplating
operation required that netal parts be de-greased with chlorinated
sol vents, a process that produced a waste sludge containing 1,1, 1-
TCA. The de-greased parts were plated by being immersed in |iquid
bat hs through which an electric charge was sent. For cadm um
pl ati ng, the bath was a solution containing a cadm um conpound and
cyanide. The baths used for copper and nickel plating contained
copper and ni ckel conpounds di ssolved in hydrochloric or sulfuric

aci d. The soldering and welding operations produced a spent
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sol ution of soap and cyani de that was used to clean the parts after
they were soldered or welded. The wastes generated by all three
operations were placed in fifty-five-gallon druns for disposal.

During the time that CAR was delivering waste to the Davis
Site, it made only two pickups from ACCO-Bristol. On April 6 it
pi cked up 50 fifty-five-gallon drunms, and on June 28 it picked up
24 fifty-five-gallon druns.

On the day foll owi ng t he June 28 pi ckup, CWAR deposited seventy-
nine druns at the Davis Site. Gven CAR s consistent practice of
transporting drums to Rhode Island the norning after a ful
truckl oad had been accunulated, and given the fact that this
invariably occurred within one to three days after pickup, it is
reasonabl e to infer that ACCO Bristol's twenty-four druns cont ai ni ng
1,320 gallons of liquid waste were anong the drunms dunped on June
29. Conversely, since there are no “recei pts” showi ng deliveries
to the Davis Site within three days of the April 6 pickup, it nust
be inferred that the druns picked up on that day were deposited
el sewhere.

C. Ashl and

Ashl and al so was one of CWR s custoners. Ashland operated a
chem cal manufacturing plant in Geat Meadows, New Jersey. Most of
its waste consisted of spent nitrating acid -- a mxture of 85%
sulfuric acid, 4%nitric acid, and 11%water -- that was haul ed away

in tanker trucks. The remaining waste consisted primarily of spent
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sol vents and cont ai ned sone used coveral | s and gl oves. The sol vents
nmost commonly used were i sopropyl al cohol, nethyl al cohol, toluene,
benzene, and xyl ene, and the waste water contained trace anounts of
vari ous unspecified chem cals.

During May and June of 1977, COWR picked up thirteen tanker
truckl oads of spent nitrating acid and four flatbed truckl oads
containing 79 fifty-five-gallon druns. The druns were picked up on
May 20, June 1, June 16 and June 30.

It is reasonable to infer that the drunms collected on June 1
and June 30 were deposited at the Davis Site. Davis' s receipts show
that WIllie Jones, one of CWR s drivers, delivered seventy-nine
druns on June 2. Because CWR had an established practice of
bringing full loads back to its facility and transporting themto
Rhode Island on the following day, it is likely that those druns
were the seventy-nine druns collected from Ashl and on June 1

Davis's "receipts" also show that CAR delivered seventy-nine
drunms on Tuesday, July 5. Although that delivery was nmade four days
after the June 30 pickup, the intervening Monday was a holiday on
which CAR' s drivers presumably did not work. Consequently, it is
likely that the drunms delivered on July 5 were the sanme ones
col l ected from Ashl and on June 30.

In contrast, there is no evidence |linking the waste coll ected
from Ashland on May 20 or June 16 to the Davis Site. Davi s’ s

“receipts” do not reflect any deliveries by CAR wthin 3-4 days
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after those pickups. Nor are there any records indicating that CAR
drivers made any tanker truck deliveries to the Site. On the
contrary, all of the CWR "receipts" made out by Davis contain the
notation "druns" or "barrels.”

Accordingly, | find that 158 druns or 8,690 gallons of
Ashl and’ s waste was deposited at the Davis Site.

D. Gar

Gar was anot her CWR custoner. It was in the electroplating
busi ness and gener ated wastes containing nitric acid, copper, nickel
and cyani de.

During the tinme in 1977 that CAR was taking waste to the Davis
Site, it picked up fifty-five-gallon druns of Gar's waste on the
fol |l om ng occasi ons:

May 6 - 13 druns

June 20 - 5 druns

June 27 - 2 druns
Septenber 2 - 7 druns
Septenber 30 - 11 druns

On June 21, the day followng the five-drum pickup, CWR
deposited sixty drunms of waste at the Davis Site. There is no
i ndication that CAR nade any other trips to the Davis Site within
3-4 days after collecting druns from Gar

Since CWR al nost al ways di sposed of druns within three days

after picking them up, it is reasonable to infer that the five

20



druns received on June 20 were anong the druns deposited at the
Davis Site on June 21. On the other hand, the fact that there are
no receipts evidencing CAR deliveries to the Davis Site within
three days of the other pickups nmakes it wunlikely that the
remai ni ng druns were deposited there.

Accordingly, | find that 275 gallons of Gar’s waste were
deposited at the Davis Site.

E. | nst apak

| nst apak, another CWR custoner, was |ocated in Danbury,
Connecti cut and manuf act ured pol yur et hane f oam packagi ng. The foam
was nmade by m xing two conponents referred to as Conponent A and
Conmponent B. Conponent A was a polyneric i socyanate that |nstapak
purchased from anot her conpany. Conponent B was a m xture of ten
chem cals, including trichlorofluronmethane that |nstapak bl ended,
itsel f. I nstapak al so manufactured the equi pnrent used to bl end
t he conponents. Custoners who purchased or |eased the equi pnent
fromlnstapak coul d purchase the conponents in order to nake their
own foam

| nst apak' s waste cane fromseveral sources. Some consisted of
Conmponents A and/or B that were returned by custoners. Sone
consisted of a sludge called "stillbottonms" that contained
met hyl ene chloride, a chemcal wused to clean refurbished
di spensers. Both kinds of waste were placed in fifty-five-gallon

druns for disposal
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CWR picked up forty-five drums on May 17, 1977, and twenty-
nine druns on June 10, 1977. Davis’'s “receipts” show that the CW\R
deliveries that nost closely follow those dates are May 27, ten
days after the May 17 pickup, and June 21, eleven days after the
June 10 pickup

UTC contends t hat, although those deliveries were well beyond
CWR' s “three-day window,” it may be inferred that |nstapak waste
was deposited at the Davis Site because both Davis and Emanuel
Musi | | o observed a "bi g doughboy" or "Styrofoambal |" bei ng created
when two |iquids that they received were m xed together. However,
under these circunstances, those observations do not support such
an i nference.

Even if it is assuned, arguendo, that the phenonenon observed
was caused by conponents A and B, there is no evidence to support
the further inference that those conponents canme from I nstapak’'s
waste stream As previously stated, Instapak sold Conponent A and
Conmponent Bto its custoners. Since those custoners have not been
identified, there is no way to determ ne whether they may have
included any of the approximately twenty settling third- and
fourth-party defendants who were CWR custoners or any other
custoners of CWR whose wastes may have been deposited at the Site.

Nor is there any evidence regarding the quantity of |nstapak
waste that m ght have found its way to the Davis Site. Thus, even

if the Instapak waste was dunped there, it would be inpossible to
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cal cul ate Instapak’s share of liability.

In light of the aforenentioned ten- to el even-day gaps between
collection of Instapak waste and deliveries to the Davis Site by
CWR as well as the very real possibility that the observed reaction
was attributable to chemcals from other sources, the inference
urged by UTC woul d anobunt to sheer specul ation. Accordingly, |
find that UTC has failed to prove that any hazardous waste
attributable to Instapak was deposited at the Davis Site.

F. Per ki n- El ner

Perkin-Elmer also was a OWR custoner. It manufactured
scientific instrunents at a plant in Norwal k, Connecticut, and had
two research and devel opnent facilities at 50 Danbury Road and 77
Danbury Road in WIton, Connecticut. Per ki n-El ner al so owns
Qualitron, a manufacturer of printed circuit boards, located in
Danbury, Connecti cut.

Perkin-El mer’s Norwal k plant produced waste that contained
cutting oil, spent solvents (including 1,1,1-TCA and tol uene),
still bottons containing toluene, paint sludge, hydrochloric acid,
sulfuric acid, nuriatic acid, and nethylene chloride. The WIlton
facilities generated acid wastes, and Qualitron's waste contai ned
ferric chloride, potassiumferrocyani de, and unspecified i ndustri al
sol vents. All of those wastes were collected in a variety of
containers ranging from fifty-five-gallon druns to five-gallon

pail s.
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During the tine that CWR was t aki ng wastes to the Davis Site,
it made forty pickups from Perkin-El nmer. The only pickups that
were nmade within three days before CAR del i vered waste to the Davis

Site were on the follow ng dates in 1987:

Dat e Location Quantity Gal | ons
May 26 Per ki n- El mer 19 fifty-five gallon druns
('Nor wal k) 1 fifteen gallon drum 1, 060
June 20 Qualitron 13 fifty-five gallon druns 715
June 22 Per ki n- El mer 14 fifty-five gallon druns 770
(Nor wal k)
June 22 Per ki n- El mer (50 5 fifty-five gallon druns
Danbury Rd., WIton) 1 thirty-gallon drum
4 fifteen-gallon druns
1 five-gallon container 370
June 22 Per ki n-El mer (77 8 fifty-five gallon druns
Danbury Rd., WIton) 3 fifteen-gallon druns
4 five-gallon containers 505
June 27 Qualitron 12 fifty-five gallon druns 660
July 1 Qualitron 13 fifty-five gallon druns 7158
TOTAL GALLONS: 4,795

Once again, based upon CWR s established practice, it is
reasonabl e to infer that those 4,795 gal |l ons of waste were incl uded
in COAR s deposits at the Davis Site on May 27 (seventy-ni ne druns),
June 21 (sixty drums), June 23 (eighty druns), June 29 (seventy-
nine drunms) and July 5-7 (235 druns), respectively, but that the
remai ni ng wastes coll ected fromPerkin-El ner did not findtheir way
to the Davis Site.

Concl usi ons of Law

®*CWR'’ s business records indicate that CWR charged $14 per fifty-five gallon drum and
that it received $183 for the pickup on June 20, $170 for the pickup on June 27 and $183 for the
pickup on July 1.
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Decl arat ory Judgnent

A. Appropri ateness of Decl aratory Judgnent

The premse underlying UTCs request for a judgnent
“determining . . . the equitable contribution share of liability
for the site properly allocated to each [party]” is that, at sone
time in the future, it is likely that UTC will be required to pay
nmore than its fair share of the alleged common liability; and
therefore, that it wll be entitled to contribution from the
defendants. Unless a likelihood of entitlenent to contributionis
est abl i shed, any judgnent apportioning liability would anmount to
not hi ng nore than an advisory opinion and this litigation wuld be
“a needless waste of the Court’s tinme and the |litigants’
resources.” Davis, 1998 W. 682980, at * 11

Once such a likelihood is denonstrated, an allocation of
[iability serves several purposes. First, it facilitates
settlement anong the parties by establishing their proportionate
shares of future response costs. Thus, it enhances the possibility
that the parties will be able to avoid the expenditure of tinme and
nmoney required tore-litigate the i ssue each tinme that newresponse

costs are incurred. See Kelley v. E.I. DuPont de Nenpurs & Co., 17

F.3d 836, 845 (8'"" Cir. 1994); Morrison Enter. v. MShares, Inc.

13 F. Supp. 2d 1095, 1123 (D. Kan. 1998); Boeing Co. v. Cascade

Corp., 920 F. Supp. 1121, 1133 (D. O. 1996). In addition,

allocation helps to alleviate the hardship that would be visited
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upon the potentially responsible party (“PRP’) seeking contri bution
if that PRP was, in effect, required to finance the entire cl eanup
operation before getting a determnation regarding the shares
attributable to the other PRP s.

O course, seeking allocation before the renedi ati on process
has progressed to a point that response costs and the relative
responsibility of each party can be assessed accurately is not a
practice that should be encouraged. Revel ations that UTC had
i ncurred no response costs prior to the close of discovery and t hat
sone relevant evidence was uncovered after that date bring this
case perilously close to that situation. However, the evidence
presented is sufficient to enable the Court to nake a neani ngful
al l ocation based upon the facts presently avail abl e.

The defendants argue that a declaratory judgnent allocating
liability is inappropriate for two reasons. First, they contend
that CERCLA authorizes declaratory relief only for cost recovery
actions brought pursuant to 42 US C 8§ 9607(a) and not for
contribution actions brought pursuant to 8 9613(f). They poi nt out
that the declaratory judgnment provision is contained in 8§
9613(g)(2), which provides that:

In any such action described in this subsection, the

court shall enter a declaratory judgnent on liability for

response costs or damages that wll be binding on any

subsequent action or actions to recover further response
costs or damages. (Enphasis added)

Since subsection (g)(2) establishes a statute of |imtations for
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“an initial action for recovery of the costs referred to in section
9607,” the defendants argue that it has no application to
“contribution” actions referred to in 8 9613(f) and for which the
governing statute of limtations is found in 8 9613(Q)(3).
However, there is a split of authority on this question. Sone
courts have held that the declaratory judgnment provision applies

only to cost recovery actions. See, e.q.,Reichhold Chens., Inc.

v. Textron, Inc., 888 F. Supp. 1116, 1124 (N.D. Fla. 1995)(“by its

explicit |anguage, [8 9613(g)(2)] applies only to cost recovery

actions” under §8 9607). See also Sun Co. v. Browning-Ferris, Inc.,

919 F. Supp. 1523, 1532 (N.D. Ckla. 1996), rev’'d in part on other

grounds 124 F.3d 1187 (10" Gir. 1997), cert. denied 118 S. C. 1045

(1998). O her courts have held that, although § 9613(f)
establ i shes the nechanism for seeking contribution, the right to
contribution arises under 8 9607, and, therefore, a contribution

action is an action “referred to in § 9607." See, e.q., Pinal

Creek Group v. Newnront M ning Goup, 118 F.3d 1298, 1302 (9'" Gr.

1997); Morrison Enter., 13 F. Supp. 2d at 1123 (“[ Section 9613(f)]

did not create a new cause of action, nor did it create any new
lTabilities. It is no nore than a nechanism for apportioning
CERCLA- def i ned costs. Thus, of necessity, it nust incorporate the
liabilities set forthin[8 9607(a)] and . . . a [8 9613(f)] action
for contribution is an action under [8 9607]”). The First Crcuit

has not addressed this precise issue but it has described a cost
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recovery action by an innocent party and a contribution action by

aliable party as “separate and distinct.” See, United Tech. Corp.

V. Browning-Ferris Indus., Inc., 33 F.3d 96, 98 (1%t Cir. 1994).

In this case, it does not matter whether the declaratory
j udgnent provision contained in 8 9613(Qg)(2) applies only to cost
recovery actions. |If that provision s use of the mandatory “shal |”
is construed to nean that a court is required to issue a
declaratory judgnent, limting its application to cost recovery
actions woul d not prohibit issuance of a declaratory judgnment in a
contribution action.

Simlarly, if the provisionis viewed, nerely, as perm ssive,
its failure to expressly authorize declaratory judgnents allocating

contribution liability would not preclude such a renedy. Sun Co.,

919 F. Supp. at 1532 (“[A] Court retains inherent authority, absent
an express statutory command to the contrary, to fashion
appropriate renedies in civil suits over which it has
jurisdiction.”). Indeed, it is well established that a party
seeking contribution under CERCLA nmay obtain declaratory relief
under 28 U . S.C. § 2201, the Declaratory Judgnent Act. See Boeing,

920 F. Supp. at 1133 (citing Wckland G| Termnals v. Asarco

Inc., 792 F.2d 887, 893 (9" Gir. 1986)); Sun Co., 919 F. Supp. at
1533. In this case, there is no question that the apportionnent of
liability anmong the litigants presents a real and substanti al

controversy between parties having adverse interests that satisfies
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the requirenents of the Declaratory Judgnent Act.

The defendants also argue that, even if the Court has
authority to issue a declaratory judgnent, it should not do so
here, because declaratory relief was not denmanded in UTC s
pl eadi ngs. However, that argunent rests on a faulty premse. As

al ready noted, UTC s conplaint asks the Court to enter a judgnent

“determin[ing] . . . the equitable contribution share of liability
properly allocated to each [party].” Notice pleading does
not require any nmagi c words to describe the relief sought. It is

sufficient that the conplaint fairly apprises the defendants of the
cl ai m being made. Al though UTC s conpl aint could have been nore
explicit, it clearly conveys a denmand for a judicial determ nation
regarding each party’'s “share of liability.” In addition, the
Court’ s case managenent order dated February 13, 1998, specifically
identifies determ nation of the “equitable contribution share of
liability for past and future response costs at the Site” as one of
the matters to be determned at trial.

B. Decl aratory Judgnent - El enents

In order to obtain a declaratory judgnent allocating liability
for future response costs, UTC nust establish:
1. That the defendants and UTC share a common liability for the
future response costs (i.e., that they are jointly and severally
Iiable for those costs);

2. The percentage or pro rata share of the common liability that
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is attributable to each defendant; and

3. A reasonabl e li kelihood that UTCwi |l be required to pay nore
than its pro rata or fair share of the comon liability.

Davis, 1998 W 682980, at *4-5 (citations omtted). See also
Boei ng, 920 F. Supp. at 1140.

1. The Defendants' Common Liability

In order to establish that a defendant shares liability for
future response costs, UTC nmust prove that:

1. The Davis Site is a "facility;"

2. There was an actual or threatened "rel ease" of a

"hazar dous substance" fromthe Site;

3. The release or threatened release resulted in or
will result in "response costs" being incurred; and
4. The defendant is within one of the four categories

of liable parties described in 42 U S C § 9607(a)(1)-
(4).
Davis, 1998 W. 682890, at *5 (citing In re Hem ngway Transport,

Inc., 993 F.2d 915, 931 (1st GCr. 1993); Dedham Water Co. V.

Cunberland Farns Dairy, Inc., 889 F.2d 1146, 1150 (1st G r. 1989);

Davis, 882 F. Supp. at 1220.).

In this case, there is no question that the first three
el enent s have been proven. CERCLA defines a "facility" as "any site
or area where a hazardous substance has been deposited, stored,

di sposed of, or placed, or otherwise cone to be |ocated .
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42 U.S.C. 8 9601(9)(B). As already noted, a nunber of hazardous
substances were found i n containers, the soil and/or the groundwater
at the Davis Site.

Nor is there any question that those hazardous substances were
"rel eased” within the neaning of 42 U S . C. 8§ 9601(22). That
subsection defines a "rel ease" as "any spilling, |eaking, punping,
pouring, emtting, enptying, discharging, injecting, escaping,
| eachi ng, dunpi ng, or disposing into the environnment (including the
abandonnent or discarding of barrels, containers, and other closed
receptacles containing any hazardous substance or pollutant or
contam nant).” Here, large volunes of l|iquid wastes containing
hazar dous substances were poured or |eaked onto the ground and
| eached into the soil and barrels and other containers containing
solid and sem -solid hazardous substances were abandoned and/or
buried at the Site.

Finally, it is clear that the rel ease and threatened rel ease
of those hazardous substances has required and will continue to
requi re response costs to be incurred. “Response costs” include
both "renoval" activity and "renedial" activity. 42 US C 8§
9601( 23). Davis, 882 F. Supp. at 1220 n.5. Renpoval activity
enconpasses "t he cl eanup or renoval of rel eased hazardous subst ances
fromthe environnent,” and “renedial” activity extends to actions
that “prevent or mnimze the rel ease of hazardous substances so

that they do not migrate to cause substantial danger to present or
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future public health or welfare or the environnment." |d. Here,
EPA' s three-pronged cl eanup plan includes both kinds of activity.

The only issue is whether the defendants are liable for those
response costs on the grounds that they either operated the
facility, transported the hazardous substances to the site, or
arranged for the hazardous substances to be di sposed of at the Site.

A. Omer/ Operator Liability

CERCLA inposes liability on "the owner and operator of
a facility" and on "any person who at the tinme of disposal of any
hazar dous substance owned or operated any facility at which such
hazar dous substances were disposed of . . . .7 42 U.S.C. 88
9607(a) (1) & (2).

In this case, it is undisputed that Wl liamDavis operated the
Site. He determ ned who was allowed to dunp waste, what could be
dunped, and the manner in which it was dunped. Although El eanor
Davis provided bookkeeping services and the Davis children
occasionally assisted their father, none of themparticipatedto the
extent or exercised the degree of control that would justify
cl assifying themas operators. However, El eanor Davis as a co- owner
of the property is deened an owner of the facility. Id.
Accordingly, WIlliam Davis is |iable as an operator, and he and
El eanor Davis share liability as owners.

B. Transporter Liability

CERCLA i nposes transporter liability on "any person who accepts
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or accepted any hazardous substances for transport to disposal
treatnent facilities, incinerations vessels or sites selected by
such person . . . ." 42 U.S.C. § 9607(a)(4).

In this case, there is no question that CCC, CWR and the
Capuano defendants transported hazardous waste to the Davis Site.
Since UTC has asserted transporter liability clains against them
and against WIlliam Carraci no and Emanuel Muisillo, the respective
principals of CCC and CAR, and since all of them have been
defaulted, they all are liable as transporters.’

On the other hand, the clains against Drum Automation and
M chael Musillo, its owner, should be di sm ssed because there is no
evi dence that Drum Automation transported any waste to the Davis
Site. Furthernore, Macera previously was found not |liable as a
transporter. Davis, 1998 W. 682980 at *7 (granting Macera’s notion
for summary judgnent).

C. Arranger or Generator Liability

CERCLA inposes arranger liability on "any person who by
contract, agreenent, or otherwise arranged for disposal or
treatnent, or arranged with a transporter for transport for
di sposal or treatnent, of hazardous substances owned or possessed
by such person, by any other party or entity, at any facility or

i nci neration vessel owned or operated by another party or entity

“It is not clear whether the claims against Carracino and Musillo are based on their
individual actions or on a“piercing the corporate veil” theory.
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and cont ai ni ng such hazardous substances.” 42 U.S.C. 8§ 9607(a)(3).
In order to establish that a defendant was an "arranger," UTC

must prove that:

1. The defendant arranged for a hazardous

substance to be transported to or disposed of at

the Davis Site;

2. There was a release or threatened rel ease of

t hat ki nd of hazardous substance; and

3. The rel ease or threatened rel ease

triggered response costs (i.e., caused response

costs to be incurred).
Davis, 1998 W. 682980, at *9 (citations omtted). In the context
of this case, proof that a defendant generator’s hazardous waste

“can be located and identified at the Davis Site” is a sine qua non

in establishing arranger liability. United States v. Davis, 882 F.

Supp. 1217, 1221 (D.R 1. 1995).

UTC asserts that, when a generator’s waste is shipped to a
third party and loses its identity by being co-mngled with other
wast es and the co-mngled waste then is deposited at a CERCLA site
where wastes simlar to the wastes produced by the generator are
found, the burden shifts to the generator to show that its wastes
were not anong those deposited. In the case of Thiokol, it may be
reasonable to infer that sone of its waste ended up at the Davis

Site because Thi okol waste was col |l ected by CCC and apparently was



co-mngled with other waste, CCC delivered wastes to the Davis
Site, and wastes simlar to those generated by Thi okol were found
at the Davis Site.

However, there is no evidence that wastes produced by any of
the other generator defendants were conm ngled with other wastes
and, then, deposited at the Davis Site. On the contrary, the
uncontradi cted evidence is that the generator defendants’ wastes
never |lost their identities because they were transported to the
Davis Site in the sanme containers in which they were coll ected by
CWR and the sources of those containers can be identified by
conparing the records of CAR' s pickups with Davis's receipts.
Nevert hel ess, as previously stated, the evidence does establish
hazar dous substances produced by ACCO Bristol, Ashland, Gar, and
Perkin-Elnmer as well as Mdrton were deposited at the Davis Site,
t hat each of themcontracted for the disposal and that the rel ease
and threatened release of those kinds of substances triggered
response costs. Accordingly, those generator defendants are
“arrangers” under CERCLA. By contrast, the evidence does not
support a finding that |Instapak’s waste was deposited at the Davis
Site. Consequently, UTC has failed to prove that Instapak is an
“arranger.”

[1l. The Fair or Pro Rata Share of Each Party

A Ri ght to Contribution

The alleged right to contribution upon which UIC s
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entitlement to a judgnent allocating liability rests is

governed by 8 9613(f) which permts contribution from any

party that may be |iable under 8§ 9607(a) and provides that:
In resolving contribution clains, the court may all ocate
response costs anong |iable parties using such equitable
factors as the court determ nes are appropriate.

In providing for “contribution,” Congress “fully intended

courts to give the words their customary neaning.” United Tech.

33 F.3d at 101. It is well established that, for purposes of 8§
9613(f), “contribution” refers to the right of “a responsible party
to recover fromanot her responsible party that portion of its costs
that are in excess of its pro rata share of the aggregate response
costs.” |d. at 103.

It is equally well established that a defendant’s liability
for contribution is “several” rather than “joint and several.”

Pinal Creek, 118 F. 3d at 1303. Thus, each defendant is responsible

only for its equitable share of the response costs. Centerior

Serv. Co. v. ACME Scrap lron & Metal Corp., 153 F.3d 344, 348 (6'"

Cr. 1998); United States v. Kraner, 953 F. Supp. 592, 600 (D.N.J.

1997). In this respect, contribution liability under 8§ 9613(f)
differs fromthe liability inposed in a cost recovery action under
8 9607, where one liable defendant may be required to pay the

entire cost. See Centerior, 153 F.3d at 348.

However, that does not nean that recovery under 8§ 9613(f) is

strictly limted to a proportionate share of the cost that
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preci sely corresponds to the pro rata share of harmdirectly caused
by each defendant. 1n calculating a defendant’ s equitabl e share of
response costs, a court “enjoys broad discretion to consider and
apply such equitable factors as it deens appropriate to achieve a

just and fair allocation anong |iable parties.” Browning-Ferris v.

TerMaat, 13 F. Supp. 2d 756, 773 (N.D. IIl. 1998); Kranmer, 953 F
Supp. at 597; 42 U S. C. 8 9613(f)(1). Moreover, the fair share
all ocated to a defendant may include a portion of the liability
attributed to “orphan shares,” which refer to harmattributable to
i nsol vent or unknown PRP s. Kraner, 953 F. Supp. at 598
(“[NJjothing in the statute precludes a court from finding that
equity demands that response costs refer to an ‘orphan share’ be
borne by ‘liable parties’ that are third party defendants”); Pinal
Creek, 118 F.3d at 1303.

In any event, since contribution liability is several, the
party seeking contribution has the burden of proving both that a
def endant shares in the common liability and what that share is.

B. Allocating Liability

1. The Equitable Factors

Courts have considered a potpourri of factors in equitably
al | ocati ng CERCLA response costs anong |liable parties. Many courts
have applied the so-called "Gore factors” that were enunerated in
a bill sponsored by then-Congressman Al bert Gore but never enact ed.

Those factors are: the ability of the parties to denonstrate that
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their contribution to the site can be distingui shed; the anmount of
hazar dous waste invol ved; the degree of toxicity of the hazardous
waste involved; the degree of involvenent by the parties in the
generation, transportation, treatnent, storage or disposal of the
hazar dous waste; the degree of care exercised by the parties with
respect to the hazardous waste concerned, taking into account the
characteristic of such waste; and the degree of cooperation by the
parties with federal, state or local officials to prevent any harm
to the public health or the environnent. H R 7020, 126 Cong. Rec.

26,779, 26,781 (1980). See, e.q., Ekotek Site PRP Comm v. Self,

1 F. Supp. 2d 1282, 1293 (D. Utah 1998); Boeing, 920 F. Supp. at

1132; Akzo Coatings, Inc. v. Aigner Corp., 909 F. Supp. 1154, 1162

n.3 (NND. Ind. 1995); Central Me. Power Co. v. F.J. O Connor Co.,

838 F. Supp. 641, 645 (D. Me. 1993).

That list is not exhaustive. O her factors conmmonly taken
into account are: the financial resources of the liable parties;
the extent of the benefit that the parties received from the
hazardous waste disposal practices; the extent of the parties’
know edge and awareness of the environnmental contam nation of the
site; the efforts made, if any, to prevent environnmental harm and

the efforts made to settle the case. See id; United States v.

Atlas Mnerals & Chem, Inc., C A No. 91-5118, 1995 W. 510304, at

*86 (E.D. Pa. Aug. 22, 1995).

Because the factors to be considered are both numerous and
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difficult to quantify, allocation cannot be made with mat hemati cal
preci si on. One court has conpared the allocation process to
“Kentucky wi ndage.” TerMat, 13 F. Supp. 2d at 781. As the Ter Maat
court aptly put it, a court is required to “[u]lnravel a 20-year
process involving mllions of cubic yards of waste and conpl ex
ecol ogi cal, biological and geol ogical forces” and to assess fault
on a ‘sliding scale’ that makes unacceptabl e net hods that may have
been acceptable when they were enployed. TerMat, 13 F. Supp. 2d
at 777.

In a nutshell, allocation is a highly fact-intensive process
t hat depends upon the particul ar circunstances of each case. See

Environnental Trans. Sys., Inc. v. ENSCO, Inc., 969 F.2d 503, 509

(7th Gr. 1992) ("[I]n any given case, a court may consi der several

factors, a few factors, or only one determ ning factor

depending on the totality of the circunstances presented to the

court."). The «critical factors my be grouped into four

cat egori es:

1. The extent to which cleanup costs are attributable to wastes
for which a party is responsi bl e.

2. The party's level of culpability.

3. The degree to which the party benefitted fromdi sposal of the
wast e.

4. The party’s ability to pay its share of the cost.

2. Per Capita Approach
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UTC argues that liability should be all ocated per capita
anong all defendants that are responsible for any hazardous
wastes found at the Davis Site unless there is evidence
indicating that a different allocation is appropriate. This
Court rejects that argunent for a variety of reasons.

First, a per capita approach mght have sone nerit in

cases where the quantity of waste attributable to each PRP is
roughly the sane and all of the PRP’s are parties. However,
inthis case, neither of those conditions is satisfied. Here,
the amount of hazardous waste attributable to each party
varies greatly, and allocating liability on a per capita basis
woul d result in shares that are grossly disproportionate to
the defendants’ relative degrees of responsibility.

The suggestion that disproportionate liability can be
avoided by permtting the defendants to establish that

adjustnments should be nmde to per capita liability

unjustifiably shifts the burden of proof fromthe plaintiff,
as the party seeking contribution, to the defendants. Such
burden-shifting my be appropriate where the pertinent
evidence is solely in the possession of the defendant.
However, this is not one of those cases, at |east insofar as
the generator defendants are concerned. There is no
indication that the generator defendants had any greater

access than did UTC to evidence regarding the waste deposited
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at the Davis Site. That evidence was alnost entirely in the
possession of Davis and the transporters.

Moreover, the inequity of a per capita allocation would

be conpounded by the fact that the remai ni ng def endants appear
to be only a few of the conpani es responsi ble for hazardous
waste found at the Davis Site. Equitable allocation calls for
liability to be apportioned anong all responsible parties.
Here, neither the four original defendants that settled with
the United States nor the 49 third- and fourth-party
defendants that have settled with UTC are parties to the
al l ocati on phase of the case. UIC urges that the shares of
the absent PRP's should be treated as orphan shares and
al |l ocat ed anong these defendants. That would result in these
contribution defendants being held |iable for the harm caused
by, at least, 54 other PRPs who are both sol vent and known.
It also would result in the kind of double recovery expressly
prohi bited by 8 9614(b) by allowing UTC to recover a portion
of the costs for which it already has been or wll be
conpensated under the terms of the settlenent agreenents.?

There i s nothing “equitabl e” about that kind of an all ocati on.

UTC s reliance upon Acushnet Co. v. Coaters, Inc., 972

F. Supp. 41 (D. Mass. 1997), as authority for making a per

8Section 9614(b) provides: “Any person who receives compensation for removal costs or
damages or claims pursuant to this chapter shall be precluded from recovering compensation for
the same removal costs or damages or claims pursuant to any other State or Federal law.”

41



capita allocation is mspl aced. In Acushnet, Judge Keeton

nmerely noted that "one way" of allocating shares in a

hazardous waste case when the parties are unable to prove

exact or approximate fair shares Is to start wth a

presunption that, once a party is found to be |iable, that

party is to be assigned an equal share," a presunption that is
"rebuttabl e by credible evidence sufficient” to adjust that
party's share up or down. Id. at 63 (enphasis added).
However, Judge Keeton, hinself, eschewed this approach and
i nstead al | ocat ed each defendant's fair share of cl eanup costs
by sinply "weighing all the relevant factors.” 1d. at 71-72
("I find that I am able to make findings reasoned from all
this evidence that are far nore likely to be consistent with
the truth about the nature and extent of each contributor’s
actions and resulting needs for renediation at the . . . sites
than would be shares of responsibility determ ned on a per

capita basis or on an all-or-none basis.").

3. Application of Equitable Factors

(a) Waste Attributable to Each Party

In this case, the domnant factor in determ ning each
party’s equitable share of liability is the extent to which
the response costs are attributable to waste for which that
party is directly responsible. Since the hazardous waste

deposited at the Davis Site has been conmngled into an
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essentially honbgeneous "witches' brew, " it is inpossible to
all ocate discrete portions of the cleanup cost to any
particular type of waste or any particular party.
Consequently, the fairest, and nost practical, neasure of
relative responsibility is the quantity or vol une of hazardous
waste attri butable to each party.

In the case of Thiokol (i.e., Mdrton), thereis no way to
cal cul ate the volune of its waste that nmay have been deposited
at the Davis Site. As previously stated, the conclusion that
Thi okol’s waste found its way to the Davis Site rests on the
prem se t hat, because Thi okol was one of CCC s custoners, sone
of its waste probably was included in the waste delivered by
CCC. However, there is no evidence establishing the
percent age of waste col |l ected by CCCthat was deposited at the
Davis Site. Nor is there any evidence establishing the
percentage of waste collected by CCC that cane from Thi okol
rather than from CCC s approximtely 130 other custoners.
Wthout that information, any attenpt to calculate the
percent age of waste deposited by CCC that is attributable to
Thi okol woul d be sheer specul ation. Therefore, no allocation

of responsibility can be nade to Morton.?®

°Four additional generator defendants, AM International, Inc., Bates Manufacturing Co.,
Hexagon Laboratories, and Quality Rolling & Deburring Co., have been defaulted, and,
consequently, must be viewed as responsible for some of the hazardous waste at the Site.
However, there is no evidence regarding the amount of their waste that may have been deposited
at the Davis Site. Therefore, thereis no basis for allocating a specific share of liability for
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Al l ocating responsibility anong the renai ni ng def endants
on the basis of volune is a two-step process. First, since a
contribution defendant ordinarily is liable only for the
portion of the harmthat it caused, a determ nation nust be
made regarding the volune of waste attributable to each
def endant .

Next, to the extent that responsibility for a particul ar
quantity of waste is shared by nore than one party, the shared
responsibility nmust be apportioned anobng them in accordance
with the remaining equitable factors. The Davises, for
exanpl e, are responsible for the total volune of waste dunped
at the Site. By the sane token, each of the transporters is
responsible for that portion of the total volunme that the
transporter brought to the Site and each generator defendant
is responsible for that portion of the total volune that the
gener at or produced. In order to determne how the shared
responsi bility shoul d be apportioned and to allocate liability
anong the parties, consideration nust be given to the
remai ni ng equi table factors.

(b) Level of culpability

There are a variety of considerations that bear upon a
responsi bl e party’s level of culpability under CERCLA. They

include the extent of that party’ s responsibility for proper

response costs to them, either.



di sposition of the waste, its awareness of the potential harm
the degree of care it exercised in order to avert the harmand
its wllingness to accept responsibility for renediating the
har m

In this case, the generators bear primary responsibility
for proper disposition of the hazardous wastes that they
produced. That responsibility cannot be del egated to ot hers.
A significant portion of that responsibility also is borne by
WIlliamDavis, as the Site operator, and t he person overseei ng
t he di sposal

The generators and Davis al so were nost aware of the harm
that could result frominproper disposition. The generators
knew that the wastes that they produced contai ned hazardous
subst ances. Wiile Davis may not have known the exact
conposition of those wastes, he clearly was on notice that
t here were noxious chem cals that were percolating dow into
the groundwater table and mgrating into a nearby stream

Al though the generators may be faulted for not
sufficiently inquiring about the nethod of disposition, it
appears that they exercised sone degree of care in handling
t he wastes and arrangi ng to have themdi sposed of by conpani es
that were duly licensed. Davis, on the other hand, failed to
exerci se even a nodi cumof care to prevent or to mnimze the

obvi ous potential harmto human heal t h and/ or the environnent.
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The Court finds it difficult to accept Davis’'s testinony that
t he net hods enpl oyed were approved by the EPA and by t he Rhode
| sl and Departnent of Environnmental Managenent. I ndeed, he
continued accepting those wastes even after they caused a
chemcal fire at the Site

The transporters al so are cul pabl e, although to a | esser
degr ee. Clearly, they knew the nature of the wastes being
transported and the nethod of disposition. CWR, in
particul ar, transported waste of unknown origin froma parKking
lot in the Meadow ands under circunstances placing it on
notice that the waste was extrenely hazardous and perhaps
illegal.

| nsof ar as acceptance of responsibility is concerned, the
only parties that can even claim to have displayed any
Wi llingness to voluntarily participate in renediation of the
Site are Davis and UTC. Davis's “cooperation” consisted of
providing information, access to the Site, "security," and
sone of the equipnment used in the cleanup. However, he was
paid for his services and apparently was prom sed that his
liability would be limted to the proceeds from any sal e of
his property. Until then, it appears that his “cooperation”
was mniml and that he actually prevented the EPA from
gai ning access to the Site. UTC, on the other hand, did

settle with the governnent and agreed to be responsible for
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the soil renediation. However, any credit that UTC deserves
is greatly dimnished by the fact that the settlenent did not
conme until eleven years after a demand was made by EPA and
after UTC had been adjudged liable in Phase | of this
[itigation.

(c) Degree of benefit

Fai rness suggests that parties deriving greater benefit
fromdi sposal of hazardous waste shoul d bear a greater portion
of the responsibility for mtigating its adverse effects.

In this case, all of the parties benefitted from
di sposition of the hazardous waste. WIIliam Davis, as the
operator, profited directly by receiving fees, although rat her
nodest ones, from the transporters. The transporters also
received fees from the generators and the generators
benefitted, albeit less directly, by ridding thenselves of
wastes that were the by-products of their businesses.

(d) Ability to pay

Al though ability to pay is one of the factors to be
considered in equitably allocating CERCLA liability anong
contribution defendants, a defendant’s share of liability is
not i ncreased or decreased sinply because that defendant’s net
worth is nore or | ess than the net worth of other defendants.
Rat her, the principal reason for considering ability to pay is

to ensure that the party seeking contribution will not bear
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sole responsibility for any portion of the joint liability
otherwi se attributable to defendants from whom recovery is
unlikely. The right to contribution would be a hollow one if
the party seeking contribution could recover only that portion
of the joint and several liability attributable to defendants
capabl e of paying their respective shares. Taking ability to
pay into account recognizes that a PRP s share of liability
should not be established at a level that exceeds its
resources and that the portion of liability that, otherw se,
woul d be al |l ocated to that PRP shoul d be equitably apportioned
anong all of the responsible PRP's rather than being borne
entirely by the party seeking contribution.

Inthis case, there is a dearth of evidence regarding the
financial condition of the defendants. There were passing
references indicating that CCC “ceased operating” sonetine
after afirein April 1980 and that CAR was cl osed down by the
State of Connecticut in March 1978. In addition, Davis
testified that the EPA has placed a lien on his property in
North Smthfield and that, if and when the property is sold,
the EPA will receive the proceeds. It also appears that the
generator defendants and UTC still are actively engaged in
their respective businesses and that sone of themare | arge,
national | y-known corporations. No further evidence was

presented regarding the financial condition of those
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def endants and no evidence at all was presented with respect
to the ot her defendants’ sol vency.

From this rather sparse record, the nost that can be
inferred is that UTC and the generator defendants have a nuch
greater ability to pay response costs than do the other
def endant s.

V. Calculation of Equitable Shares

ACCO- Bristol, Ashland, Gar, and Perkin-El nmer, as the four
Iiabl e generator defendants, share responsibility for the
hazar dous wastes that they produced with CAR the transporter
of those wastes, and with the Davi ses. Because the generators
and Wlliam Davis are nore cul pable than CAR they bear the
lion’s share of that shared responsibility. |In addition, the
Davi ses and CWR al so are responsi bl e for nuch greater vol unes
of hazardous wastes not produced by the generator defendants.

Because it is doubtful that the Davises and/or CAR wi ||
be able to pay in full that portion of the response costs
attributable to all of the hazardous wastes for which they are
account abl e; and, because the generator defendants are in a
far better position to absorb the response costs attri butable
to the hazardous wastes that they produced, the Court
allocates all of those costs to the generator defendants.
Accordi ngly, each generator’s equitable share of liability is

equal to the percentage of the total vol une of hazardous waste
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deposited at the Davis Site that the particular generator
pr oduced.

Si nce Macera has been found not |iable as a “transporter”
of the waste produced by UTC, responsibility for that waste is
shared only by UTC and the Davi ses. Once agai n, because of
doubts regarding the Davises’ ability to fully pay the
response costs associated with all of the hazardous wastes for
whi ch they are responsi bl e, and because UTCis in a far better
position to pay the costs attributable to the waste that it
produced, all of these costs are allocated to UTC The
appropriateness of holding UTC |iable for the entire cost is
underscored by the fact that the 13,040 gallons attributed to
it does not include the solid and sem-solid waste stil
contained in drums from UTC that were found at the Site.
Wiile that waste may not add to the soil and groundwater
remedi ati on costs, sone costs will be incurred in renoving and
di sposi ng of that waste.

Thus, the equitable shares of liability allocated to UTC

and each of the |iable generator defendants are as foll ows:

Gener at or Vol une _Deposi t ed Percent of Total Equi t abl e Share of
Vol ume (844, 275 Liability
gal s.)
ACCO- Bri st ol 1,320 gals. 0.16% . 16%
Ashl and 8,690 gal s. 1.03% 1.03%
Gar 275 gal s. . 03% . 03%
Per ki n- El ner 4,795 gal s. .57% .57%
urc 13, 040 gal s. 1.54% 1.54%
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Responsibility for the 816,155 gallons of hazardous
wast es produced by arranger/generators other than UTC and t he
gener at or def endants  nust be allocated between the
transporters of that waste and the Davi ses, as the parties who
share responsibility for those wastes. O that total, 50,095
gallons were transported by OAR 441,450 gallons were
transported by CCC, and 324,610 gallons were transported by
Capuano. Because the |ack of evidence makes it virtually
i npossible to conpare the transporters’ and the Davises’
ability to pay, the allocation of liability anong themw || be
based primarily on their levels of responsibility and
culpability. Since WIliam Davis exercised conplete control
over the manner of disposal and was nost intimately famliar
wthits effects, 64%of the liability for the response costs
attributable to those 816,155 gallons is allocated to him
One percent is allocated to El eanor Davis who was an owner of
the Site but played a mninmal role in its operation. The
remaining 35% is allocated to the transporter defendants in
proportion to the quantities of waste that they transported.

Consequently, the equitabl e shares of liability all ocated

to the Davises and the transporters are as foll ows:
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Def endant Vol une Per cent age Vol une Per cent age Equi t abl e
Deposi t ed of Responsibility of Tot al Share of
Responsi bility Vol . Liability
(844, 275
gals.)
WIlliam 816, 155 gal s. 64% 522,339 gals. 61.87% 61. 87%
Davi s
El eanor 816, 155 gal s. 1% 8,162 gal s. .97% .97%
Davi s
CWR and 50, 095 gal s. 35% 17,533 gal s. 2. 08% 2. 08%
Emanuel
Misillo
CCC and 441, 450 gal s. 35% 154,508 gal s. 18. 30% 18. 30%
WIliam
Carraci no
Capuano 324,610 gal s. 35% 113, 614 gal s. 13. 46% 13. 46%
Conpani es

V. O phan Shares

UTC argues that the shares of

Davi ses and

liability allocated to the

the transporters should be treated as orphan

shares and re-al |l ocat ed anong t he gener at or def endants because
the Davi ses and the transporters are insolvent. | find that
argunent unpersuasive for several reasons.

First, as previously stated, UTC has failed to sustain

its burden of proving that the Davi ses and/or the transporters

are insolvent. The failure to present the issue squarely
before trial deprived the generator defendants of an
opportunity to attenpt to rebut the inference of insolvency

and provides a further reason why such an i nference shoul d not
be drawn |ightly.

Furt hernore, even assum ng arguendo that the Davi ses and
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the transporters are insolvent, UTC has failed to establish
that the shares of liability allocated to them are “orphan
shares.” An “orphan share” is that portion of response cost
liability for which no known and solvent party anenable to

suit bears responsibility. See TerMnat, 13 F. Supp. 2d at

773; Ekotek v. Self, 1 F. Supp. 2d 1282, 1292 (D. Utah 1998);

Kraner, 953 F. Supp. at 595; Charter Township of Oshtenp v.

Anerican Cyanamd Co., 898 F. Supp. 506, 508 (WD. M ch.

1995). The nere fact that a party bearing responsibility is
not before the Court does not nmake its share of liability an
“orphan share.” I|d.

Here, responsibility for quantities of waste not
attributable to the generator defendants is shared by the
Davi ses, the transporters and the generator/arrangers of that
wast e. Thus, the response costs attributable to those
gquantities cannot be classified as orphan shares unl ess those
generator/arrangers, also, are unknown and/or insolvent.
However , UTC has present ed no evidence that t he
generator/arrangers of that waste are either unknown or
i nsol vent . On the contrary, in its pleadings, UTC has
asserted contribution clains agai nst many PRP' s that al | egedly
gener at ed hazar dous wastes found at the Site. Furthernore, 53
of those generators have, at |least tacitly, acknow edged

responsibility and denonstrated their solvency by entering
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into settlenent agreenents calling for themto pay substanti al
suns of noney to UTC and the United States. Evi dence
presented at trial further supports the conclusion that at
| east part of the hazardous waste found at the Davis Site was
produced by sone of the settling parties.

In addition, wunder these circunstances, it would be
inequitable to shift the burden of the costs associated with
the quantities of hazardous waste, in question, from the
transporters and owner/operators who disposed of it and the
absent generators who produced it to these generator
def endants who have no connection to it. The inequity would
be conpounded by the fact that many, if not all, of the absent
generators are known to UTC and have been parties to this
l[itigation. The inequity would be further conpounded by the
fact that, to the extent that the settlenent agreenents
bet ween t he absent generators, UTC and the United States have
been or will be approved, these generator defendants will be
forecl osed fromseeking contribution fromthem See 42 U S.C
§ 9622(h)(4).

Finally, allocating to these generator defendants
portions of liability attributable to wastes for which the
settling parties are responsible could result in the kind of
doubl e recovery expressly prohibited by 8§ 9614. See 42 U. S. C.

8 9614(b). Allowing UTC to collect, from the generator



defendants, costs referable to wastes produced by other
generators and for which UTC is being conpensated by those
generators would, in effect, allow UTC to recover tw ce for
the sane costs. At the very least, the net anounts received
by UTC fromthe settling parties would have to be taken into

account. See Atlas Mnerals, 1995 W. 510304, at *7; Boeing,

920 F. Supp. at 1140 (“The prohibition of 42 U S.C. § 9614
agai nst double recovery requires that settlenent funds be
factored into the allocation of response costs.”).

VI . Li kel i hood that UTC WII| be Required to Pay Mbre thanits
Fair Share

UTCw ||l have no right to contribution for response costs
unless and until it pays nore than its equitable share of
t hose costs. Davis, 1998 W. 682980, at *10 (citing United
Tech., 33 F.3d at 100). Under the terns of its settl enent
agreenent with the governnent, UTC has assuned responsibility
for the soil renediation estimated to cost $14 million and it
nmust nake a cash paynment of $2.8 mllion. However, UTC s
total obligation for renediation costs could be reduced to as
little as $10.35 mllion depending upon how many of the
pendi ng settl ements are approved and how nuch i s recei ved from
all of the settling third and fourth-party defendants.

As matters presently stand, the response costs consi st of
an estimated $49 mllion in renediation expenses and $6

mllionin enforcenent costs. |t appears that the enforcenent
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costs are attributabl e al nbost entirely to expenses i ncurred by
the governnment in the Phase | litigation against UTC, and
that, therefore, they should be borne entirely by UTC
However, that issue need not be decided in order to determ ne
the likelihood that UTCwi Il be required to pay nore than its
fair share. UTC s 1.54% share of liability translates into
$754,600 in renmediation costs. Thus, even if the $6 nmillion
in enforcenent costs is viewed as an additional part of UTC s
contribution threshold, the threshold clearly is exceeded by
UTC s settlenment obligation of at least $10.35 nillion.
Consequent |y, UTC has established a likelihood that it will be

entitled to future contri buti on.

Concl usi on

For all of the foregoing reasons, the Court decl ares that
liability for response costs incurred at the Davis Site should

be all ocated anbng the parties as foll ows:

Def endant Percentage of Liability
ACCO- Bri st ol 0. 16%
Ashl and 1.03%
Gar 0.03%
Per ki n- El ner 0.57%
urc 1.54%
CVR 2.08%
CcccC 18. 30%
Capuano 13. 46%
W1 1liam Davis 61.87%
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El eanor Davis 0.97%

TOTAL 100%

The facts hereby determ ned and t he i ssues hereby deci ded
will not be revisited. However, the Court retains
jurisdiction for the purpose of revising this allocation if
and when additional facts are discovered that were not
reasonably available to the parties at the tinme of trial and
that clearly denonstrate a change in circunstances so
significant that the allocation would be rendered manifestly
inequitable. In retaining jurisdiction for this purpose, the
Court strongly discourages the parties fromseeking to reopen
this matter without a conpelling reason. A clear show ng of
a material change in circunstances rendering the allocation
pal pably inequitable will be required.

T 1S SO ORDERED

Ernest C. Torres
United States District Judge

Dat e: , 1998

opi ni ons\ davi str. opn
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