UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

COVWONWEALTH LAND TI TLE
| NSURANCE COVPANY,
Pl aintiff,

V. C. A. No. 01-400T

| DC PROPERTI ES, | NC.
Def endant .

VEMORANDUM AND ORDER

ERNEST C. TORRES, Senior U S. District Judge.

| nt r oducti on

Commonweal th Land Title Insurance Conpany (“Commonweal th”)
brought this declaratory judgnent action seeking a decl arati on t hat
an owner’s title insurance policy (the “Policy”) issued to IDC
Properties, Inc. (“IDC) affords no coverage for IDC s |oss of
devel opnment rights in the Goat |Island Condom niumin Newport, Rhode
| sl and, because IDC failed to disclose that condom ni umowners had
threatened litigation contesting IDC s clained right to devel op a
portion of the property known as the North Unit. |IDC has filed a
countercl ai m seeking a declaration that the Policy does cover the

| oss of IDC s devel opnent rights and its title. | DC al so seeks



damages for what it asserts was Conmmonweal th’s bad faith refusal to
honor the Policy.?

Based on the evidence presented during a three-day bench
trial; and, for the reasons hereinafter stated, this Court finds
that the Policy would not have been issued if I DC had di scl osed t he
threatened | itigation and that, therefore, judgnent should enter in
favor of Comonweal th on both its claimand IDC s counterclaim

Decl arati ons and Anendnents

_____Many of the relevant background facts are set forth in two
decisions by the Rhode Island Suprenme Court determning IDC s
devel opnent rights in the subject property and an April 3, 2007
Menor andum and Order, in this case, denying Conmmonweal th’s notion
to sever clains against two third-party defendants.? See Am

Condo. Ass’n, Inc. v. IDC 1Inc., 844 A 2d 117, 120-26 (R 1. 2004)

(“American Condom niuml”) and Am_ Condo. Ass’'n, Inc. v, IDC Inc.,

870 A.2d 434 (R 1. 2005) (“American Condomnium I1”); see also,

Commonweal th Land Title Ins. Co. v. IDC Properties, Inc., 482 F.

Supp. 2d 203, 204-06 (D.R 1. 2007). The remaining facts were
establi shed by the evidence presented at trial.

In January 1988, IDC s predecessor, d obe Manufacturing Co.
owned 23 acres of land on Goat Island which it planned to devel op

as a condomnium called “Goat Island South - A Waterfront

! Previously, IDC s bad faith claimwas severed and stayed.
2 The third party clainms, since, have been di sm ssed.
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Condom niuni (the “Condom niunf) and it recorded a condom nium
declaration (the “Original Declaration”) dividingthe property into
si x parcels.

In March of 1988, a First Amended and Restated Decl aration of
Condom ni um (the “Master Declaration”) was recorded. At that tine,
residential buildings had been constructed on three of the parcels
(the America, Harbor House, and Cappella Units) and three parcels
remai ned undevel oped (the West and South Units and a parcel called
the “Reserved Area”). The airspace and all buildings and
i nprovenents | ocated on each parcel except the Reserved Area were
designated as “Master Units” and the land in each of those units
was designated as a Master Limted Common El enent.

Section 2 of the Mster Declaration purportedly gave the
Declarant the right to alter Master Units by “construct[ing]
additional buildings and other inprovenents . . . so long as
Decl arant owns the Master Units so changed or altered,” 82.3(a),
and it gave to an Ower or Sub-Association of a Master Unit, the
right, “at any tinme,” to construct buildings or other inprovenents
wi thin the boundaries of such Master Unit. 82.3(b). See Pl.’s Ex.
3. The Master Declaration required that the Declarant’s right to
alter be reflected in an anmendnent adopted pursuant to Section
10. 1.

Section 10.1(a) of the Master Declaration provided that,

except as otherw se provided in the Master Decl aration or the Rhode



| sl and Condom nium Act (the “Condom nium Act”), an anendnent
changi ng any Master Unit had to be approved by “all Omers and Sub-
Associ ation Board Menbers” of that Unit and that other kinds of
amendnents coul d be made with “at | east sixty-seven (67% in voting
interest of all Master Unit Omers and Sub- Associ ati on Menbers.”
810. 1(a). The Condom nium Act provided that “no anmendment may
create or increase special declarant rights, increase the nunber of
units, change the boundaries of any unit, the allocated interests
of an unit, or the uses to which any unit is restricted, in the
absence of unani nous consent of the unit owners.” R 1. Gen. Laws

834-36.1-2.17(d) . Anerican Condom niuml, 844 A 2d at 128-29.

Section 6 of the Master Declaration purported to create
Speci al Devel opnent Rights in the Declarant. |t gave the Decl arant
the right “before 12/31/94" to convert the Reserved Area into a
Master Unit “owned by the Declarant” or to withdraw it from the
Condom ni um by recordi ng an anmendnent “w thout the consent of any
Omer.” In addition, Section 10.2 reserved to the Declarant the
“unrestricted right, without the consent of the Omers or Sub-
Associ ation board nenbers or the Master Executive Board, to
construct . . . Master Units or units which Declarant continues to
own. ”

By the end of 1994, the Reserved Area had not been converted
and not hing had yet been built on it or on the West Unit. However,

bet ween April 27, 1994 and Decenber 29, 1994, |IDC had purported to



adopt three anmendnents to the Master Declaration (i.e. the Third,
Fourth, and Fifth Anendnents). The Third, Fourth, and Fifth
Amendnents were approved by nore than 67% of the Mster Unit
Omers, but not by all of the individual unit owners. The Third
Amendnent, adopted on 4/29/94, purported to extend IDCs tinme to
W t hdraw or convert and devel op the Reserved Area fromDecenber 31
1994 to Decenber 31, 1999. The Fourth Amendnent, adopted on
11/ 15/ 94, purported to extend IDC s right to devel op the West Unit
from Decenber 31, 1994 to Decenber 31, 1999. The Fifth Amendnent,
adopted on 12/29/1994, further extended IDC s tinme to devel op the
West Unit and the Reserved Parcel to Decenber 31, 2015. It also
gave any Master Unit Oaner, including IDC, the right under Section
2.3(b) “notw thstanding any provision in Article 6,” to construct
bui l di ngs and inprovenents on any Master Unit it owned “at any
tine.” The Sixth Amendnent, which IDC unilaterally adopted on
12/ 29/ 94, purported to exercise IDC s “Devel opnent Ri ghts” by
converting the Reserved Area into the North Devel opment Unit.
Before the Third Anendnent was adopted, Thomas Roos, IDC s
presi dent, was advised by counsel to IDC s predecessor that the
purported extension of tine for exercising devel opnent rights could
be questioned on the ground that all individual condom ni um owners
had not consented but that, since it was deened unlikely that
unani nous consent coul d be obtai ned, a decision was nmade to assune

an “aggressive posture.” Pl.’s Ex. 11



| ssuance of the Policy

On Cctober 21, 1994, after the Third Amendnent had been
adopted, |DC obtained a $10,000,000 title insurance policy from
Chicago Title Insurance Conpany (“Chicago Title”) covering IDC s
title and devel opnent rights in the West and South Units as well as
i ndi vi dual condom niumunits still owned by IDC. It is unclear why
the Chicago Title policy did not cover the Reserved parcel but both
Chicago Title and Tinothy More, IDC s counsel, recogni zed that the
Third Anendnent’ s purported extension of IDC s tinme to exerciseits
devel opnment rights m ght be invalid because it had not approved by
all individual unit owners.

Sonetinme in 1997, associations representing the Anerica and
Har bor House condom nium owners (the “Associations”) challenged
IDC s claimed right to devel op the undevel oped parcels, primarily
on the ground that the purported extension of time to exercise
t hose devel opnent rights was invalid. In Septenber of that year,
the first of several neetings were held involving Mre, Roos,
various individual owners, and attorney Matthew Medeiros who had
been hired by the Associ ations.

After one of those neetings, Roos argued to More that, under
Section 2.3 of the Declaration, IDC s right to devel op any Master
Unit that it owned was not subject to any tinme limt. Pl.’s Ex.
13. However, while Mire agreed with Roos that | DC should have the

right to develop any Master Unit that it owned, he expressed



concern “that a court mght hold that the endless right of a
Declarant (albeit as an Omer) to develop three Master Units
i nproperly circunvents (a) the [ Condom nium Act’s requirenent that
the special Declarant’s right to conplete inprovenents have a
stated time limt and/or (b) the time limt on the Declarant’s
rights to construct inprovenents set forth in Section 6 of the
Decl aration”. More nentioned that the one-year statute of
limtations for challenging anendnents adopted by an association
coul d bar any suit by the individual unit owners but he pointed out
t hat Medeiros probably would argue that the anendnents were not
properly adopted. Pl.’s Ex. 14.

Meanwhi |l e, More was attenpting to persuade Chicago Title or
Commonweal th to issue a policy covering title to and devel opnent
rights in the North Unit. Pl.’s Ex. 19. In furtherance of that
effort, More sent to Commonweal th copi es of the Master Decl arati on,
Amendnents 1-6, the earlier Chicago Title policy, and a menorandum
dat ed Novenber 17, 1997, stating two theories on which IDC s cl aim
to devel opnent rights in North Unit was based.

The first theory was that the Fifth Anmendnent extending the
time for exercising those rights wuntil 2015 was adopted by
unani nous consent of the Master Unit Omners and that consent of the
Sub- condom ni um Oamners was not required. However, More’'s neno
failed to nmention that one of the Executive Board Menbers (entitled

to vote) objected to amending the declaration or extending the



devel opnment rights and, thereafter, abstained from what he deened

an illegal proceeding. Anerican Condomi niuml, 844 A 2d at 124-25.

More’s nmenp al so stated that, even if the Amendnent were invalid,
the one-year statute of limtations probably barred any chall enge
to it.

The second theory was that, under sections 2.3(a), 2.3(b) and
10. 2(a) of the Master Declaration, IDC, inits capacity as owner of
t he previously converted North Unit had the right to develop it at
any tinme. Pl.’ s Ex. 16.

On Decenber 10, 1997, while the request to Commonweal th was
pending, IDCenteredinto atolling agreenent with the Associ ati ons
representing the individual condom nium owners (“the Tolling
Agreenent”) which provided that any suit filed on or before June
30, 1998 woul d be deened filed on Decenber 1, 1997, so that the
parties could participate in nediation “in an attenpt to avoid the
l[itigation that would otherwi se be inevitable.” Pl.’s Ex. 20.

On Decenber 12, 1997, Commonwealth offered to issue a
$5, 000, 000 policy insuring IDCs title to and devel opnent in the
North Unit for a premum of one dollar per thousand dollars of
coverage, plus the cost of a title examnation and sone
m scel | aneous f ees. Pl.”s Ex. 21. Three days later, Chicago
Title, formally, rejected IDC s application for coverage of its
devel opnment rights in the North Unit.

In its rejection nmeno, Chicago Title disagreed with the



statenents in Mre’'s Novenber 17, 1997 nenorandum that the Fifth
Amendnent di d not require approval by individual condom ni umowners
and it expressed the opinion that I1DC s “devel opnent rights for the
creation of any Units” had expired on Decenber 31, 1994. Chicago
Title also stated that it was aware of “threatened litigation”
regardi ng the operation of the Master Condom ni umand was concer ned
“that there is a substantial risk that the sub-condom nium unit
owners may all ege that there was fraud in the manner in which [the
Fifth Anmendnent] was created.” Pl.’s Ex. 22.

On January 13, 1998, Comonwealth issued the Policy in
guestion; and, shortly thereafter, |IDC began constructing a
function center known as the Regatta Club on the North Unit. On
February 7, 1999, at IDC s request, the Policy limt was increased
to $12, 000,000 and endorsenents were added providi ng coverage for
IDC' s title to the South and West Units.

At no tinme did IDC disclose to Commonweal th that individua
condom nium owners had threatened a suit <challenging I1DC s
devel opnment rights or that there was a tolling agreenent extending
the tinme for bringing such a suit. Nor did IDC ever provide
Commonweal th with a copy of Chicago Title' s rejection nmeno.?3

The Ensuing Litigation

On May 29, 1999, the Associations sued IDCin the Rhode |Island

3 More testified that he did tell Mchael Mllion, then
Commonweal t h’ s Rhode |sland counsel, that Chicago Title had declined
coverage, an assertion that Mellion disputes.
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Superior Court seeking a declaration that 1DC s devel opnent rights
had expired on Decenber 31, 1994 and that IDC no | onger owned the
North Unit on which the Regatta C ub had been constructed or any
ot her undevel oped Master Units. Pl.”s Ex. 36, 12-13. In June
2001, the Superior Court determ ned that |IDC s devel opnent rights
expi red on Decenber 31, 1994 because the anmendnents purporting to
extend the tinme for exercising themwere not unani nously approved
by individual unit owners. Accordingly, judgnent was entered in
favor of the Associations.

| DC appeal ed to t he Rhode | sl and Suprene Court and, whil e that
appeal was pendi ng, Commonweal t h brought this declaratory judgnent
action. Commonweal th’s prayer for relief seeks a declaration that
any losses resulting from “the annulnment of [IDC s purported
extensions of its developnent rights . . . are excluded from
coverage under [the Policy]”, but the conplaint nakes it cl ear that
Commonweal th’s case is based on IDC s alleged failure to disclose
the Associations’ threat of suit, the existence of the Tolling
Agreenent, and the fact that Chicago Title had declined coverage,
see Conplaint 911(e),(g), and that, if those facts had been
di scl osed, Commonweal th “woul d not have issued the Owmer’s Title
| nsurance Policy to 1DC. Conmpl ai nt  119. Because [IDC s
devel opment rights had not been fully adjudicated, this case was
stayed pending resolution of IDC s appeal fromthe Superior Court

j udgnent .
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I n Aneri can Condom niuml, the Rhode |Island Suprene Court held

that: (1) the anendnents extending the tine for IDCto exercise its
devel opnent rights were void ab initio because they were not
unani nously approved by the individual unit owners; (2) IDCs
devel opnent rights expired on Decenber 31, 1994, and (3) title to
the North, South, and West Units had vested in the Association
menbers. Consequently, the Superior Court judgnment was affirned.

Aneri can Condom niuml, 844 A 2d at 130-33. After re-argunent, the

Rhode |sland Suprenme Court issued a second opinion in Anmerican

Condomi nium|ll. That opinion, again, affirmed the Superior Court

judgnent, but, this tinme, on the ground that the North, South, and
West Units “never were validly created” because there were no
structural conponents |ocated on them when they purportedly were
created; and, therefore, they did not conply with the “substanti al
conpl eti on” requi renent of the Condom nium Act. Aneri can

Condom niumll alsoreiterated that all three parcels were owned by

the unit owners as “commmon elenents.” Anerican Condom ni um ||

870 A 2d at 442.

After American Condominium Il was decided, |IDC anended its

counterclaimby referring to the decision in Anerican Condom ni um

Il that “the original creation of the North, South, and West Units
was not in conpliance with the Rhode Island Condom nium Act and
those Units never cane into existence and |IDC, and its

predecessors, never held title to the Units at any tine.”
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At the close of the evidence, IDC argued that, even if this
Court should decide in Comonwealth’s favor, relief should be
limted to a declaration that there is no coverage for the | oss of
| DC s devel opnment rights and the declaration should not exclude
coverage for IDCs loss of title because Commonwealth’s prayer
seeks a declaration only with respect to | osses from*“the annul nent

of 1 DC s purported extensions of its devel opnent rights.” [ Enphasis

added]. Commonweal th argued that, since its conplaint alleges that
the Policy woul d not have been issued if | DC had nade the required
di scl osures, it is broad enough to warrant a declaration that there
is no coverage for IDC s title. Nevertheless, out of an abundance
of caution, Commonweal th noved to anend its conplaint, pursuant to
Fed. R Gv. P. 15(b), in order to specifically request a
declaration to that effect.
Anal ysi s

|. The Policy

The Policy insures |IDC against any loss of (1) IDCs titleto
the North, South, and West Units; (2) IDCs right, as “Specia
Declarant,” to construct inprovenents on the North Unit until
Decenber 31, 2015; and (3) IDCs right, as “an Owner,”* to
construct buildings and other inprovenents on the North Unit.

However, the Policy excludes fromcoverage any | oss or danage whi ch

4 *Omer” is defined in the Master Declaration as “the Decl arant
or other person or persons owning a Master Unit, which Master Unit is
not a Sub- Condom nium” Section 1.27
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ari se by reason of:

3. Defects, liens, encunbrances, adverse clains or other

matters . . . (b) not known to the Conpany, nor recorded

in the public records at Date of Policy, but known to the

insured claimant and not disclosed in witing to the

Conpany by the insured clainmant prior to the date the

i nsured cl ai mant becanme an insured under this policy.

Policy at 1, Pl.’s Ex.1.

Since Commonweal th alleges that it would not have issued the
Policy if IDC had made the disclosures at issue, the threshold
guestion is whether IDCs failure to nmke those disclosures
entitles Conmonwealth to a declaration that there is no coverage
because the Policy is void. If the Policy is void, there is no need
to determ ne whether the exclusion applies or, if it does, the

extent to which it negates coverage.

II. The Failure to D scl ose

Cenerally, a material msrepresentation or omssion in an
application for insurance makes the policy voidable. Ostrager &

Newman, Handbook on I nsurance Coverage Di sputes, 83.01[a] (13th ed.

2006). Under Rhode Island |aw, the mi srepresentation or omn ssion

need not be made with fraudulent intent. Evora v. Henry, 559 A 2d

1038, 1040 (R I. 1989)(“[A] material msrepresentation in an
i nsurance application makes voidable, wthout a concomtant
denonstration of fraud, an insurance contract that is issued upon

the application.”); Guardian Life Ins. Co. of Am v. Afred

Tillinghast, 512 A 2d 855, 859 (R1I. 1986) (holding that “a

mat eri al m srepresentation, even though i nnocently made, is a basis

13



for rescinding a contract” and does not require a show ng of

fraud); Carpenter v. Am 1Ins. Co., 5 F.Cas. 105 (C.C R 1. 1839

(“[A] false representation of a material fact is, according to well
settled principles, sufficient to avoid a policy of insurance
underwitten on the faith thereof, whether the fal se representation
be by m stake or by design.”).

A m srepresentation is considered material if it *“induces the
insurer to insure the applicant.” Evora, 599 A 2d at 1040 (citing
cases). Thus, in determning whether a msrepresentation is
material, the critical inquiry is whether the m srepresentation
caused the insurer to issue a policy that the insurer, otherw se,
woul d have refused to issue. In this connection, a failure to
disclose material facts is treated in the sane way as an

affirmati ve m srepresentation. Ostrager & Newman, Handbook on

| nsurance Coverage Disputes, 83.01[b](citing cases); see, e.qg.,

Met hodi st Med. Ctr. of IIl. v. Am Md. Secu. Inc., 38 F.3d 316

320 (7th Gr. 1994)(“[F]ailure to disclose material information on
application for insurance may constitute a m srepresentati on when
the om ssion prevents the insurer from adequately assessing the
risk involved.”). 1n any event, an insurer denying coverage on the
ground of m srepresentation bears the burden of proving that there
was a msrepresentation or omssion and that it was material to the

insurer’s decision to issue the policy. Paul Revere Life Ins. Co.

v. Fish, 910 F. Supp. 58, 63 (D.R 1. 1996) (holding that insurer

14



must prove that the insured nmade a false statenment materially
af fecting acceptance of risk by insurer).

Here, the evidence clearly shows that in applying for the
Policy, IDC knowngly failed to disclose that the individual unit
owners had threatened a suit challenging IDC s clai med devel opnent
rights; that I1DC had entered into a tolling agreenent with them
and that Chicago Title had cited the threat of suit as one of its
reasons for declining to provide coverage. The evidence further
shows that, had those facts been di scl osed, Conmonweal t h woul d not
have i ssued the Policy.

It is undisputed that Roos and More participated in neetings
wi th individual condom niumunit owners and their counsel at which
the unit owners’ challenge to I DC s devel opnment rights in the North
Unit as well their threat to initiate litigation were specifically
di scussed. Moreover, it is clear that Roos and More recogni zed t he
possibility that such a challenge m ght succeed, as evidenced by
More’s October 9, 1997 neno to Roos and the decision to enter into
the Tolling Agreenment in an apparent effort to either settle or
delay the litigation until after the insurance had been obt ai ned.

It is equally clear that IDC failed to disclose the threat of
litigation or the Tolling Agreenent to Commonweal th even though
those facts bore directly on the nature of the risk that
Commonweal th was being asked to insure. On the contrary, the

Novenber 17, 1997 nenorandum that Mre provided to Conmmonweal th

15



advanced two theories supporting IDC s clai mof devel opnent rights
but did not nmention either the unit owners’ challenge or IDC s own
assessnment that the tinme for exercising its rights, as decl arant,
could not be extended wthout the wunaninous consent of al
i ndi vidual unit owners, an assessnent that was inconsistent with
one of the theories set forth in the nmenorandum

The evi dence al so shows that Commonweal th was unaware of the
unit owners’ threat of suit; the Tolling Agreenent or the fact that
the threat of suit was one of the reasons cited by Chicago Title
for refusing to issue a policy. None of these facts were matters
of public record and IDC did not disclose them

Finally, the evidence shows that, had those facts been
di scl osed, Commonweal t h woul d not have issued the Policy. M chael
Mel I'ion, who made the decision to issue the Policy, testified that
Commonweal th woul d not have issued the Policy if those facts had
been known. He explained that, because the Policy required
Commonweal t h t o def end agai nst any cl ai ns chal |l enging I DC s i nsured
i nterests; and, because the policy prem umof approxi mately $5, 000
woul d have covered only a fraction of the cost of defendi ng agai nst
litigation brought by the individual unit owners, Conmmonwealth
woul d have declined to issue the Policy since it was not interested
in “buying a lawsuit.” That appears to be the decision that
Chicago Title nmade in declining to i ssue a policy after |earning of

the threatened litigation.
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| DC makes three argunments in support of its contention that
information regarding the individual wunit owners’ threat of
litigation was not material. First, it argues that, although Mre
recogni zed the possibility that a court mght find in favor of the
i ndi vidual unit owners with respect to the validity of the Fifth
Amendnent, it was his opinion that the Fifth Arendnent was validly
adopted and that the one-year statute of |limtations barred any
chal | enge. Even if one accepts that characterization of Mre's
opinion, IDC s argunent m sses the point. Despite any opinion that
More may have had, the threat of litigation was real and it
directly related to arisk covered by the Policy. Furthernore, the
threat of Ilitigation, alone, was material to Comonwealth’s
deci si on because Commonweal th did not want to “buy a |l awsuit” even
if it had a good chance of prevailing.

Second, I DC argues that the undisclosed informtion was not
mat eri al because Commonweal th was aware that the anmendnents may not
have been properly adopted. |IDC points out that the notes taken by
Mellion in review ng the Third Anendnment show his recognition that
unani nous consent by the individual unit owners may have been
requi red. That argunment is not persuasive either because it fails
to distinguish between recognition of a possibility that the
amendnent s m ght not have been properly adopted and know edge t hat
litigation challenging their validity actually had been t hreat ened.

That distinction is especially inportant here because any concern

17



about the manner in which the anmendnents were adopted were
di mnished by the fact that Mllion was unaware that |DC had
entered into a tolling agreenent and the fact that he agreed with
More’s opinion that the one-year statute of l[imtations probably
barred any chal |l enge.

IDC also nakes a rather tortured argunent that the suit
threatened by the individual unit owners challenged only the
validity of the Third, Fourth and Fifth Anmendnents whi ch purported
to extend IDC s tinme to exercise the devel opnent rights conferred

on it, as Declarant, and not the Sixth Amendment which converted

the Reserved Area into the North Unit. According to IDC, since
conversion did not require the consent of individual unit owners,
t he Si xth Amendnent gave I DC, as Omer of the North Unit, the right
to develop it “at any tinme,” thereby rendering the individual unit
owners’ threat of suit immterial. This argunent has several flaws.

First, it rests on the debatable prem se that the individua
unit owners were challenging only the validity of the Third, Fourth
and Fifth Anmendnents. More testified that counsel for the
Associations “raised a question as to the validity of the Sixth
Amendnent . ” Moreover, the conplaint subsequently prepared by
Medeiros specifically asserted that IDC “no |onger has any
ownership interest in . . . the Undevel oped Master Units.” Pl.’s
Ex. 36 T 54 (enphasis added).

Even if the individual unit owners’ challenge was limted to

18



the validity of the Third, Fourth, and Fifth Arendnents, the Policy

that | DC applied for provides coverage for “the Special Declarant’s

Right, through the Termnation Date as defined in the Fifth
Amendnent . . . to construct inprovenents on the North Devel opnent
Unit” (enphasis added). Thus, a challenge to the validity of the
Fi fth Amendnent woul d have triggered Commonweal th’s duty to defend
and t he prospect of such a chal |l enge woul d have caused Commonweal t h
to decline to issue the Policy in order to avoid “buying a
lawsuit.” Having failed to disclose material facts that woul d have
caused Commonwealth to decline to issue the Policy, IDC cannot,
now, maintain that the Policy affords coverage for selected risks
that Commonwealth mght have insured against even if the
di scl osures had been nmde.

Finally, there is a serious question as to whether the Sixth
Amendnent supported IDC s claim of developnent rights after
Decenber 31, 1994. |IDC contends that there was no tine limt on
its right, as the Owmer of a Master Unit, to develop the unit. [DC
relies on Section 2.3(b) of the Master Decl arati on, which gives the
Owmner of a Master Unit the right to construct buildings and
i nprovenents “at any tine.” However, it is not clear whether those
words refer only to an owner’s right to change the interior design
of his Master Unit or whether they also refer to his right to
construct buildings and i nprovenents. Presumably, that is why the

Fifth Amendnent, which clearly was challenged by the individua
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unit owners, specified that any Master Unit Omer, including I|IDC
woul d have the right to develop its Master Unit “at any tine.”

I n any event, as al ready noted, More’'s Cctober 9, 1997 neno to
Roos expressed concern that 1 DC s devel opnment rights, even as an
Omer, could be found to be subject to tine |imtations contained
in both the Master Declaration and the Condom ni um Act.

In short, this Court finds that IDC failed to disclose
information that was material to Commonweal th’ s deci sion and that,
i f such information had been di scl osed, Commonweal t h woul d not have
i ssued the Policy.

[11. The Mdtion to Arend

It is unnecessary for Commonwealth to anend its conplaint to
specifically request a declaration that the Policy affords no
coverage for IDC s title, because the absence of coverage for IDC s
title follows from the finding that Comonweal th woul d not have
issued the Policy if IDC had made the required disclosures.
However, since the notion to anend has been nmade, it is granted
pursuant to Fed. R Civ. P. 15(b)® which provides:

When issues not raised by the pleadings are tried by

express or inplied consent of the parties, they shall be

treated in all respects as if they had been raised in the

pl eadi ngs. Such amendnent of the pleadings as my be

necessary to cause themto conformto the evidence and to

rai se these i ssues may be made upon notion of any party
at any tine, even after judgnent; but failure so to anmend

*Fed. R GCv. P. 15(b) was anended effective on Decenber 1, 2007
but, the anendnent nade no substantive changes to the Rule.
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does not affect the result of the trial of these issues.
| f evidence is objected to at the trial on the ground
that it is not within the issues nmade by the pleadi ngs,
the court may al |l ow t he pl eadi ngs to be anended and shal
do so freely when the presentation of the nerits of the
action will be subserved thereby and the objecting party
fails to satisfy the court that the adm ssion of such
evi dence would prejudice the party in nmaintaining the
party's action or defense upon the nerits.

In deciding whether to allow pleadings to be anended to
conformto the evidence, the relevant questions are whether the
parties expressly or inpliedly agreed to try the issues raised by

the anmendnment and whether the opposing party would be “unduly

prejudiced.” See Canpana v. Ellen, 755 F.2d 212, 215 (1st Gr.

1985) (“Such | ate pl eadi ng anendnments may be allowed . . . to the
extent that the party opposing the anendnent will not be unduly
prejudiced.”).

Cenerally, notions to anend the pleadings to conformto the
evi dence should be granted “so | ong as the opposing party has not

been prejudiced in presenting his case.” Brandon v. Holt, 469 U. S.

464, 471 n. 19 (1985) (internal quotes omtted). Prejudice, in

this context, refers to whether the opposing party had a fair

opportunity to defend and whether he could offer any additiona

evidence if the case were to be retried on a different theory. In

re Rauh, 119 F.3d 46, 52 (1st Cir. 1997)(quoti ng Browni ng Debent ure

Hol ders’ Conmittee v. DASA Corp., 560 F.2d 1078, 1086 (2d Cr.

1977)). Conversely, “courts have refused to grant such notions if

amendnent woul d prejudi ce one of the parties, such as by requiring
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the presentation of additional evidence.” Scully Signal Co. .

Elec. Corp. of Anerica, 570 F.2d 355 (1st Cir. 1977) cert. denied,

463 U. S. 945 (1978). A “claimof surprise that is not borne out by
the facts or an objection to a nere technical addition to the
theory of the claimfor relief” is not sufficient to avert a notion

to anend. MIller & Wight, 8 1495 at 58; see Stevens v. F/V Bonni e

Doon, 731 F.2d 1433 (9th G r. 1984)(denying defendant’s notion to
limt the damages to the sumset forth in the pleadings).

Here, the issue with respect to coverage of IDCs title is
whet her Comonweal th woul d have issued the Policy if the required
di scl osures had been nmade. IDC was on notice that this was an
i ssue in the case because the i ssue was raised by the allegation in
Commonweal th’ s conplaint that it would not have i ssued the Policy.
Conpl aint 919. Furthernore, IDC s pretrial nmenorandum recogni zed
t hat “Conmmonweal th seeks a declaration that it is not required to
cover | osses subsequently sustained by IDC, and related to the
title and devel opnent rights insured under the policy”. Def.’s
Pretrial Mem 1 (enphasis added).

In addition, I DC had anpl e opportunity to present evidence on
this issue. Indeed, during trial, 1DC s counsel vigorously cross-
examned Mellion in an attenpt to show that the undisclosed
i nformati on would not have influenced Comonweal th’s decision to
i ssue the Policy.

Consequently, this is not a case in which, at trial, 1DC
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unexpectedly, was confronted with a claimentirely different from
the clains raised by the pleadings and was deprived of a fair
opportunity to challenge the evidence presented i n support of that
claim Commonweal th’s conplaint specifically alleged that the
Policy was void and I DC had every opportunity to present evidence
to the contrary.

Concl usi on

For all the foregoing reasons, the Clerk is directed to enter
judgment in favor of Commonwealth on its conplaint for declaratory
relief declaring that Commonwealth Omer’s Title Insurance Policy
No. 228716 issued to IDCis null and void and that Comonweal th is
not liable to IDC for any |oss, danmmge, costs, attorney fees or
expenses sustained or incurred by IDC as a result of Combnwealth’s
deni al of coverage. The Clerk also is directed to enter judgnent
in favor of Commonweal th on I DC s countercl ai ns.

I T 1S SO ORDERED

Ernest C. Torres
Sr. United States District Judge

Dat e: Decenmber _ , 2007
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