UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF RHODE | SLAND

TONER MANUFACTURI NG CORPORATI ON
Pl ai ntiff,

v. : CA 06-170 S

SHANGHAI ELE MANUFACTURI NG
CORPORATI ON,
Def endant .

MEMORANDUM AND ORDER
RE PLAI NTI FF*'S MOTI ON FOR SANCTI ONS

Before the Court is Tower’s Mtion for Sanctions for
Shanghai ELE' s Failure to Conply with Discovery Orders (Docunent
(“Doc.”) #56) (“Mdtion for Sanctions” or “Mdtion”). A hearing
was conducted on July 24, 2007. For the reasons stated herein,
the Motion is granted in part and denied in part.

Plaintiff Tower Manufacturing Corporation (“Plaintiff” or

! The signatures of Tower’s counsel on the Mdtion, the nmenorandum
subnitted in support of the Mdtion, and Tower’s reply nenorandum do
not conply with the Court’s Administrative Procedures for Electronic
Case Filing. See Adm nistrative Order No. 2006-01 (adopting attached
“Adm ni strative Procedures for Electronic Case Filing”). Paragraph 9
of that docunent provides in relevant part that:

(a) .... Al Electronically Filed docunents nust include a
signature block and must set forth the attorney’ s nane, bar
regi strati on nunber, address, tel ephone nunber, fax nunber and
e-mai| address. The nane of the ECF user under whose login
and password the docunment is submitted nust be preceded by a
“/'sl/” and typed in the space where the signature would
ot herwi se appear.

(c) The filer of any docunment requiring nore than one
signature (e.g., pleadings filed by pro hac vice |awers,
stipulations, joint status reports) must |list thereon all the
nanmes of other signatories by means of a “/s/” for each.

Adm ni strative Procedures for Electronic Case Filing § 9; see also
Adm nistrative Order No. 2006-01.



“Tower”) alleges that Defendant Shanghai ELE Manufacturing
Cor poration (“Defendant” or “Shanghai ELE’) has “elected to
stonewal | di scovery and ignore the Court’s discovery Orders
i ssued after Tower’s two prior notions to conpel.” Menorandumin
Support of Tower’s Mtion for Sanctions for Shanghai ELE s
Failure to Conply with Discovery Orders (“Tower Mem”) at 1
Tower clains “Shanghai ELE s tactics have forced Tower to defend
one di scovery notion and prosecute three others in two
jurisdictions, just to attenpt (unsuccessfully) to obtain from
Shanghai ELE the jurisdictional discovery to which Tower is
entitled.” I1d. at 8 Opining that filing another notion to
conpel would seemto be pointless, Tower states that it has
little choice but to nove for Rule 37 sanctions. See id. at 1.
|. Alleged Basis for Sanctions
In general, Tower’s conplaints relate to three broad

categories of discovery-related conduct: (1) Shanghai ELE s
conduct relating to the deposition of Shanghai ELE s Rule
30(b)(6) witness; (2) Shanghai ELE s responses to Tower’s First
Set of Interrogatories and First Request for Production of
Docunments (“Di scovery Requests”); and (3) Shanghai ELE s all eged
involvenent in third party discovery. The Court discusses
Tower’s allegations as they relate to each category.

A.  The Rule 30(b)(6) Deposition

1. Request for a Protective Oder

Tower initially cites the fact that Shanghai ELE sought to
avoid submtting to a Rule 30(b)(6) deposition and that the Court
deni ed Shanghai ELE s notion for a protective order. See id. at
2; see also Order Denyi ng Defendant Shanghai ELE Manufacturing
Corporation’s Mdtion for a Protective Order (Doc. #40) (“Order of
2/5/07"). Tower inplies that Shanghai ELE s action was
unjustified and that it should be weighed in favor of granting
the instant Motion. See Tower Mem at 2, 8. However, Tower



noti ced the deposition for Boston, Massachusetts, see Menorandum
in Support of Defendant’s Mdtion for a Protective O der
(“Defendant’s Protective Order Mem”), Exhibit (“Ex.”) A (Notice
of Rule 30(b)(6) Deposition of Shanghai ELE Mg. Corp.), and
stated in a letter which acconpani ed the notice that it was
“Wlling to discuss a mutually convenient U. S. location ...,”
Plaintiff Tower’s Menorandum in Support of Tower’s Cbjection to
Def endant’ s Motion for Protective Order (Doc. #26), Ex. C (Letter
fromBifano to Chen of 12/14/06)(bold added). As this still
woul d have requi red Shanghai ELE s deponent to travel alnost half
way around the world, the Court declines to fault Shanghai ELE
for seeking a protective order.?

Wiile it is true that Shanghai ELE sought to preclude the
deposition entirely, see Defendant’s Protective Order Mem at 6,
it still obtained significant relief as a result of the Court’s
order that the deposition “be conducted via videoconference at a
mutual Iy convenient time ... in the People’ s Republic of China,
in a location as close as practicable to Shanghai,” O der of
2/5/07 at 1. Tower does not appear to contend that it
communi cat ed to Shanghai ELE prior to the January 22, 2007,
hearing on the notion for a protective order that it was wlling
to depose Shanghai ELE s representative at a location in China.?
Accordingly, to the extent that Tower contends that Shanghai

2 Even allowing for the possibility that Tower woul d have been
willing to conduct the deposition in Hawaii or Al aska, either |ocale
woul d have involved a very long journey for Shanghai ELE s
representative.

® At the January 22, 2007, hearing, the Court asked Shangha
ELE s counsel whether the deposition could be conducted utilizing
vi deoconferencing. See Transcript of 1/22/07 Hearing (“1/22/07 Tr.")
at 14. I medi ately thereafter, Tower’s counsel indicated that his | aw
firmhad “such facilities in our offices in China. | knowit's a good
di stance but in Beijing and Hong Kong we have those facilities, we
could use them” |d. at 15.



ELE s action in seeking a protective order weighs in favor of
granting the instant Mtion, such argunent is unpersuasive.
2. Conpliance with Oder of 2/5/07

Tower next states that Shanghai ELE refused to appear in
Hong Kong for the deposition and that Tower noved to conpel
conpliance with the Order of 2/5/07. See Tower Mem at 2.
Responding to this allegation, Shanghai ELE initially appears to
claimthat it did not refuse to travel to Hong Kong.* See
Menmor andum of Law i n Response to Tower’s Motion for Sanctions
(“Shanghai ELE Mem ") at 6. The record does not support this
claim Shanghai ELE s counsel stated in a February 14, 2007,
letter to Tower’s counsel that “[s]hould you nove for a court
order to have the deposition taken in Hong Kong, we will oppose
your notion because it will place an undue burden on ny client
while other alternative discovery nmeans exist.” Mtion to Conpel
Shanghai ELE's Conpliance with the Court’s February 5, 2007,
Order (Doc. #44) (“Motion to Conpel Conpliance with 2/5/07
Order”), Ex. F (Letter fromChen to Bifano of 2/14/07) at 2. The
letter identifies the undue or “extra burden” as “travel
restrictions inposed by the Chinese authorities,” id. at 1, and
conplains that the |egal issues which made it difficult for the

4 Shanghai ELE st ates:

VWil e the Court | ater agreed that the deposition coul d proceed
i n Hong Kong, given that Tower’s counsel drafted the February
5 Order, and that the February 5 Oder provided that the
deposition was to occur in the People’'s Republic of China as
cl ose as practicabl e to Shanghai, even if defendant refused to
travel to Hong Kong -- which it did not -- any refusal to
obtain the necessary travel permts and visas could not be
considered a failure to conply with the February 5 Oder,
because the Court did not order the deposition to occur in
Hong Kong and di d not cont enpl at e Shanghai ELE having to apply
for a travel visa to attend the deposition

Menmor andum of Law in Response to Tower’s Mdtion for Sanctions
(“Shanghai ELE Mem ") at 6 (bold added).
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deposition to be conducted in Shanghai or Beijing should have
been raised by Tower at the January 22, 2007, hearing, see id.
Had t hat been done, the letter continues, Shanghai ELE coul d have
addressed themat that tinme and advised the Court “of the extra
burden for taking the deposition in Hong Kong and the Court may
have considered an alternative solution to the deposition.” 1d.
G ven that the Court’s Order of 2/5/07 stated that the

deposition is to be conducted “in the People s Republic of China,
in a location as close as practical to Shanghai,” Order of 2/5/07
at 1, and that it was subsequently determ ned that conducting the
deposition in Minland China® was probl ematic,® Shanghai ELE s
refusal to agree to the deposition being conducted in Hong Kong
absent a further court order was not justified and violated the
Order of 2/5/07. Hong Kong is part of the People’s Republic of
China (“PRC’). Shanghai ELE s insistence that Hong Kong was “not
a nmutually convenient place ...,” Mtion to Conpel Conpliance

® The Court uses the term Mainland China to refer to the area
currently adnministered by the People’'s Republic of China (“PRC') but
excluding the two special administrative regions (“SARs”) adm ni stered
by the PRC. Hong Kong and Macau. See U S. Departnent of State, Bureau
of Consular Affairs web site: http://travel.state.gov/| aw i nfo/
judicial/judicial 650.htm (stating that “Hong Kong becane a Speci al
Adm ni strative Region (SAR) of the People’ s Republic of China (PRC on
July 1, 1997,,, in accordance with the 1984 Sino-British Joint
Declaration.”); http://travel.state.gov/travel/cis pa tw cis/
cis 955.htm (stating that “Macau, formerly a Chinese territory under
Portuguese adnini stration, becanme a Special Admnistrative Region
(SAR) of the People’s Republic of China (PRC) on Decenber 20, 1999

)

® According to information obtained on February 15, 2007, from a
web site nmanaged by the Bureau of Consular Affairs, U S. Departnent of
State (http://travel.state.gov/law info/judicial/judicial 694. htm ?css
=print): “Taking evidence in China for use in foreign courts is
probl ematic. China does not recognize the right of persons to take
depositions, and any effort to do so could result in the detention
and/or arrest of U S. participants.” Mtion to Conpel Shanghai ELE s
Conpliance with the Court’s February 5, 2007,,, Order (Doc. #44)
(“Motion to Conpel Conmpliance with 2/5/07 Order”), Ex. C (State
Departnment Circular: “Qbtaining Evidence in China”) at 3.
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http://travel.state.gov/law/info/judicial/judicial_650.html;
http://travel.state.gov/law/info/judicial/judicial_650.html;
http://travel.state.gov/travel/cis_pa_tw/cis/cis_955.html
http://travel.state.gov/travel/cis_pa_tw/cis/cis_955.html
http://(http://travel.state.gov/law/info/judicial/judicial_694.html?css)
http://(http://travel.state.gov/law/info/judicial/judicial_694.html?css)

wth Oder of 2/5/07, Ex. F at 1, when Shanghai ELE knew t hat
because of “legal issues,” id., there was virtually no other

| ocation within the PRC where the deposition could be conducted
was unreasonable.’

The seriousness of Shanghai ELE s refusal to conply with
this aspect of the Order of 2/5/07 is, however, tenpered by the
fact that the parties and the Court were not aware at the January
22, 2007, hearing that conducting the deposition in virtually any
Chi nese city other than Hong Kong was not feasible. The Court
was al so unaware at that tinme that the process of obtaining
perm ssion for Shanghai ELE s representative to travel to Hong
Kong is as cunbersone as it has now been shown to be. See
Decl aration of Barkley Bao in Response to Tower’s Motion for
Sanctions (Doc. #61) (“Bao Decl.”) 19 5-13 (detailing nmulti-step
process which requires the applicant to obtain and submt nine
separate docunents). Shanghai ELE s counsel’s apparent desire to
make the Court aware of the difficulty posed for his client in
conducting the deposition in Hong Kong, see Mdtion to Conpel
Compliance with Order of 2/5/07, Ex. F, is at |east
under st andabl e and mitigates the violation. Less excusable was
counsel’s attenpt to reargue the question of whether Tower should
be able to take the Rule 30(b)(6) deposition, a matter upon which
the Court had already rul ed, see Transcript of 3/15/07 Hearing

" The Hague Service Convention, the Hague Evi dence Conventi on,
and the Hague Legalization Convention remain in effect in Hong Kong
and depositions nay be conducted there. See http://travel.state.gov/
|law info/judicial/judicial 650.htnl at 1-2. This contrasts with the
rest of Minland China. See Mtion to Conpel Conpliance with 2/5/07
Order, Ex. Cat 3 (“Gven China' s declaration on accession to the
Hague Convention that it does not consider itself bound by Articles
16-22 of Chapter Il of the Convention, China could well deemtaking
depositions by Anerican attorneys or other persons in China, as a
violation of China s judicial sovereignty. Such action could result
in the arrest, detention, expulsion, or deportation of the American
attorneys and other participants.”).
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(“3/15/07 Tr.”) at 45-46 (noting that the Court had rul ed upon
that matter and that the “ruling stands”). Neverthel ess,
considering all the circunstances, the Court does not find that
Shanghai ELE s violation of the Order of 2/5/07 (by refusing to
appear in Hong Kong) warrants inposition of any sanction.

3. Order of 3/16/07 Re Conpliance

Tower al so conplains that, notw thstanding the Court’s March
16, 2007, order that Shanghai ELE nove expeditiously in obtaining
perm ssion for its Rule 30(b)(6) representative to travel to Hong
Kong, Shanghai ELE waited a nonth before applying for a permt to
travel. See Tower Mem at 2 (citing Ex. A (e-mail from Chen to
Bi fano of 4/20/07); see also Order Granting Mdtion to Conpel
Conpl i ance (Doc. #50) (“Order of 3/16/07 Re Conpliance”) at 1.

I n response, Shanghai ELE has submtted a declaration fromits
Rul e 30(b)(6) witness, Barkley Bao (“M. Bao”), which explains
the efforts he made to conply with the Order of 3/16/07 Re
Compl i ance after receiving a translation of it on March 19, 2007.
See Bao Decl. 1Y 3, 6-14. Those efforts included: traveling back
to his hometown province of Anhui to apply for a “personal”

travel visa, where he was advised that it would take two to three
mont hs to conpl ete the application process and that there was no
guarantee the visa would be granted, see id. 1 6-7; seeking

assi stance thereafter froman intermediary organi zati on which
specializes in helping travelers obtain “business” travel visas
to Hong Kong, see id. 1Y 7-8; and lastly obtaining certified or
not ari zed copi es of nine docunents in order to submt his
application for a “business” travel visa to Hong Kong, see id. 1
8.

The Court is satisfied that Shanghai ELE has adequately
expl ai ned the delay in the subm ssion of M. Bao’ s application
for permssion to travel to Hong Kong. Accordingly, the Court
finds that the delay is a not a reason for inposition of any



sanction upon Shanghai ELE

To the extent that this request is also based on an all eged
failure by Shanghai ELE to keep Tower infornmed of the progress in
obtaining permssion for its Rule 30(b)(6) witness to obtain
travel docunents, the Court is satisfied that the April 20, 2007,
e-mail fromM. Chen to Ms. Bifano, while tardy, satisfies at
least mnimally this requirenent. See Tower Mem, Ex. A Wth
regard to the alleged failure of Shanghai ELE to provide a status
report on May 1, 2007, see Tower’s Reply in Support of Mdtion for
Sanctions for Shanghai ELE' s Failure to Conply with Di scovery
Orders (Doc. #66) (“Tower Reply”) at 10 n.2, the Court i nposed
this responsibility on both parties as reflected in the O der of
3/ 16/ 07 Re Conpli ance:

| f perm ssion to travel to sone | ocation for the purpose

of the Rule 30(b)(6) deposition has not been obtai ned by

Def endant by May 1, 2007, counsel are directed to notify

the Court of this fact by letter. The Court will then

schedul e a tel ephone conference with counsel to discuss

the matter.

Order of 3/16/07 Re Conpliance at 2. Wile only Shanghai ELE
woul d know whet her perm ssion had been obtai ned, the Court

del i berately worded the Order as above so as to give Tower the
ability to bring to the Court’s attention that such perm ssion
had not been obtained as of May 1, 2007. Apparently, Tower chose
not to avail itself of this option.

In short, the Court finds that Shanghai ELE s conpliance
with the Order of 3/16/07 Re Conpliance was adequate. Tower’s
request for sanctions based on all eged non-conpliance is denied.

4. Conduct at the Deposition

Turning now to the deposition itself, Tower conplains that:

Because of Ilengthy interruptions by Shanghai ELE s



counsel [® (Shanghai ELE s counsel spoke for 31. 75%of the
deposition!®), instructions not to answerl!, stonewalling
by the witness!!, the witness's |ack of know edge of the
30(b)(6) deposition topicsl!, and nunerous alleged
translation problens,!! Tower was unable to obtain
information from the wtness on the two deposition
topi cs, even though Shanghai ELE extended t he deposition
beyond the three hour limt proposed by the Court.l

Tower Mem at 6-7.
a. Counsel’s Conduct

Shanghai ELE contends that its counsel did not obstruct the
taki ng of the deposition. See Shanghai ELE Mem at 8-14. Wth
regard to the instructions not to answer certain questions,
Shanghai ELE relies upon Fed. R Cv. P. 30(d)(1) which provides
that “[a] person nmay instruct a deponent not to answer only when
necessary to preserve a privilege, to enforce a limtation
directed by the court, or to present a notion under Rule
30(d)(4).” 1d. at 9 (quoting Fed. R Civ. P. 30(d)(1))
(alteration in original). Shanghai ELE maintains that its
counsel “instructed Bao not to answer questions which exceeded
the scope of the nultiple Orders already entered in this case,
whi ch expressly defined the scope of the 30(b)(6) deposition.”
Id. at 10. Shanghai ELE further notes that the Court at the
January 22, 2007, hearing had stressed that the deposition which
was being authorized was a “limted 30(b)(6) deposition ...,” id.

8 According to Tower: “Shanghai ELE s counsel engaged in speaking
obj ections, colloquies and coaching the w tness throughout the
deposition, consunming 635 lines out of 2,000 lines of the first 80
pages of the 82 page draft deposition transcript (Ex G) used for this
analysis.” Tower Mem at 6 n.2. Shanghai ELE has not disputed these
nunbers.

° Tower states: “For conparison purposes, the wi tness provided
answers to Tower’s questioning attorney for 217 lines, the questioning
attorney for Tower spoke 574 lines, Tower’s |ocal Hong Kong attorney
for 54 lines, the interpreter spoke for 118 lines, the videographer
spoke for 22 lines, and the court reporter spoke for 7 lines.” Tower
Mem at 6 n.3. Shanghai ELE has not chal l enged this statenent.
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(quoting Transcript of 1/22/07 Hearing (“1/22/07 Tr.”) at 25-26),
and specifically limted to the topic identified in Schedule Ato
the Notice of Deposition,? see id.

At the deposition, Tower’s counsel described the questions
whi ch had pronpted the instruction not to answer as “background
guestions and very standard in any deposition of any scope.”

Decl aration of Tony D. Chen in Support of Defendant’s Response to
Tower’s Motion for Sanctions (Doc. #62) (“Chen Decl.”), Ex. M
(Transcript of Videotaped Deposition) at 23.' In nost

ci rcunst ances, the Court would be inclined to agree, and it would
have no difficulty faulting Shanghai ELE s counsel for being too
qui ck to interpose such instruction and for not allow ng Tower’s
counsel sone reasonable latitude, especially at the very outset
of the deposition. Here, however, Tower asks the Court to
sanction Shanghai ELE by nmaking certain factual findings,
including that “M. Bao perfornmed his duties as Shanghai ELE s
mar ket i ng manager in |ocations other than Shanghai, China,
including the United States,” Tower Mem at 10, that “M. Bao

di scussed the sales of the LCDIs with other people in the

i ndustry, including all the conpanies listed on its web site,”
id., and that “M. Bao and his enpl oyees are responsi ble for

mar ket i ng Shanghai ELEs’ LCDI products to the United States,”
id. > Tower’s request provides sone, although not concl usive,

1 The Court subsequently broadened the scope of the Rule 30(b)(6)
deposition somewhat by the March 16, 2007, Order Re Conpliance which
permitted Plaintiff’s counsel to al so question the w tness “regarding
Def endant’ s predecessors and affiliated or related conpanies.” O der
Re Conpliance at 1.

1 Al'though the transcript of the deposition has been filed under
seal, the Court’s quotation of that transcript in this Menorandum and
Order discloses no confidential information.

2 The last two questions which Tower’'s counsel had posed prior to

maki ng the statenent that “[t]hese are background questions ...,”
Decl aration of Tony D. Chen in Support of Defendant’s Response to

10



support for Shanghai ELE s claimthat the questions were not
background questions, but “were questions clearly designed to
target information that Tower seeks concerning its jurisdictional
di scovery issues and were plainly outside the narrow scope of
[the] deposition authorized by the Court,” Shanghai ELE Mem at
11.

Because there is at |east sone doubt as to whether these
guestions were, in fact, only background questions, the Court
concl udes that Shanghai ELE s counsel’s instructions to M. Bao
not to answer should be treated as perm ssible under Rule
30(d)(1). See Fed. R Civ. P. 30(d)(1) (permtting an
instruction not to answer “to enforce a limtation directed by
the court”); see also Continental Casualty Co. v. City of
Jacksonville, No. 3:04-cv-1170-J-20MCR, 2007 W. 678016, at *4
(MD. Fla. Mar. 5, 2007)(holding that attorney was authorized by
Rul e 30(d) (1) to instruct witness not to answer “because counsel

was nerely attenpting to enforce prior Orders of this Court”);
S.E.C. v. Qakford Corp., 141 F. Supp.2d 435, 437 (S.D.N. Y. 2001)
(finding direction not to answer in order to enforce a limtation

on scope previously inposed by the Court “clearly proper”).
Thus, to the extent that the Mtion is based strictly on Shanghai
ELE' s counsel’s instructions to M. Bao not to answer questions,
the Motion is denied.

Shanghai ELE also clains that its counsel properly raised
i ssues concerning alleged questionable translation during the
deposition. See id. at 12. It notes that the parties engaged in
a long discussion on the proper translation of the term
“affiliated” into Chinese, id., and that when M. Bao asked for

Tower’'s Mdtion for Sanctions (Doc. #62) (“Chen Decl.”), Ex. M
(Transcript of Videotaped Deposition) at 23, were: “M. Bao, please
descri be your sales activities;,,” id. at 21, and “Wat are your
responsibilities as sal es manager at Shanghai ELE with respect to LCDI
products;,,” id. at 22.
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clarification of the word, Tower’s counsel “sinply repeated the
word ‘affiliated and suggested to the witness that he should
know what the word neans ...,” id. at 13. Shanghai ELE
additionally points out that Tower chose the translator. See id.

The transcript does reflect that there were problens with
translation. It was permssible for Shanghai ELE s counsel to
object to a translation error so long as the objection was stated
concisely and in a non-argunentative and non-suggestive manner.
See Fed. R Cv. P. 30(d)(1).

Nevert hel ess, despite the above findings, the Court
concl udes that Shanghai ELE s counsel interjected hinself
excessively into the proceeding with his | ong speaking
objections. This conduct adversely affected M. Bao's ability
and/or willingness to give responses, even to questions which
clearly were within the scope of the deposition.'* As a result,

¥ For exanple, “Qbjection to the translation of word “w tness.”

1 The followi ng excerpt is illustrative of the adverse effect of
the interruptions by Shanghai ELE s counsel:

Q M. Bao, do you have any infornmation about the state-
ment on Shanghai ELE s website concerning a customner
service center in Anerica?

MR. CHEN: (Objection. Vague. Lack of foundation. And
as to the form

BY MR, COITER:
Q Answer the question, please, M. Bao.

A There’s been too nmuch conversation just now so coul d
you repeat the question again, please?

Chen Decl., Ex. Mat 35. Wile the above objection by Shanghai ELE' s
counsel is relatively brief, he had just engaged in a | engthy exchange

with Tower’s counsel. See id. at 32-35. As the nunerical analysis
set forth in notes 8 and 9 indicates, such exchanges were,
regrettably, not isolated occurrences. See, e.g., id. at 57-59, 75-
76, 78-84.

Parenthetically, the Court notes that the objection was totally

12



Tower was largely frustrated in its attenpt to obtain the
information for which the Court had authorized the Rule 30(b)(6)
deposition. While Shanghai ELE s counsel agreed to extend the
deposition past the scheduled cut-off tinme (an action which was
certainly appropriate under the circunstances), the value of this
gesture was di m ni shed by his continued coments, including
repeated remarks about the tine and/or the extension, see Chen
Decl., Ex. Mat 60, 65, 69-70, 75, 78-79. 1In short, Shanghai
ELE' s counsel violated Rule 30(d)(1) by failing to state his
obj ections concisely and in a non-argunentative and non-
suggestive manner and al so by speaki ng excessively, thereby
preventing Tower fromobtaining the information it sought.
b. Wtness’'s Conduct

Wth regard to Tower’s conplaint that M. Bao was unw || ing
or unprepared to testify on the two topics for which the
deposition had been authorized, see Tower Reply at 2, the Court
finds that this conplaint is valid with regard to the topic of
“Shanghai ELE[’s] ... custonmer support center in Anerica, as
cl ai mred on Shanghai ELE s website ...,” Tower Mem, Ex. D (Letter
fromBifano to Chen of 5/16/07), Attachnment (“Att.”) (Notice of
Rul e 30(b)(6) Deposition of Shanghai ELE Mg. Corp.) at 3
(Schedule A). Although the Court has difficulty determ ning
whether M. Bao’s failure to testify informatively on this topic
was due to a | ack of knowl edge on his part or the disruptive
ef fect of Shanghai ELE s counsel’s repeated, neritless objections
and lengthy interjections, see n.14 supra, it is clear that Tower

wi thout nerit as the question was directly related to the very subject
whi ch had caused the Court to authorize the deposition in the first

pl ace. See 1/22/07 Tr. at 25 (granting Rule 30(b)(6) deposition based
on fact that the defendant’s web site has the statenent “have custoner
support center in America providing global service”). Even worse,
Shanghai ELE' s counsel persisted in this basel ess objection, requiring
Tower’'s counsel to ask the question five tines before M. Bao finally
answered yes. Chen Decl., Ex. M at 36-38.
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did not get the information for which the Court had originally
aut hori zed the deposition, see 1/22/07 Tr. at 27.'° Accordingly,
| find that the failure of M. Bao to provide testinony on the
first topic designated in the Notice of Deposition, see Tower
Mem, Ex. D, Att. at 3; see also Chen Decl., Ex M at 35-38, 63-
76, 79-80, violated either Rule 37(b)(2)! or Rule 30(d)(3).%

As to the other topic (i.e., “Shanghai ELE s predecessors
and affiliated or related conpanies,” Tower Mem, Ex. D, Att. at
3), however, the Court does not find that M. Bao’s failure to
provide information is sanctionable. The Court reaches this
concl usi on because the transcript reflects significant difficulty
with translation of the ternms “predecessors,” Chen Decl., Ex. M
at 42, and “affiliated,” id. at 50-52, 56-60, and the definition

> G ven that Shanghai ELE s counsel term nated the deposition
see Chen Decl., Ex. M at 84, it is unknown whet her Tower’s counse
woul d have eventually been able to obtain this information from M.
Bao if the deposition had conti nued.

'* Fed. R Civ. P. 37(b)(2) provides in part:

Sanctions by Court in Wiich Action is Pending. If a party or
an officer, director, or managi ng agent of a party or a person
desi gnat ed under Rule 30(b)(6) or 31(a) to testify on behal f
of a party fails to obey an order to provide or pernit
di scovery, including an order nade under subdivision (a) of
this rule or Rule 35, or if a party fails to obey an order
entered under Rule 26(f), the court in which the action is
pendi ng nay make such orders in regard to the failure as are
j ust

Fed. R Gv. P. 37(b)(2).
7 Fed. R Civ. P. 30(d)(3) provides that:
If the court finds that any inpedinent, delay, or other
conduct has frustrated the fair exam nati on of the deponent,
it may inpose upon the persons responsible an appropriate
sanction, including the reasonable costs and attorney’ s fees
incurred by any parties as a result thereof.

Fed. R Gv. P. 30(d)(3).
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of the latter term see id. at 56.'® As the Court observed at

the March 15, 2007, hearing, because of |anguage and/or cul tural
di fferences, these terns nay not nmean the sanme thing to a Chinese
conpany as they do to an Anmerican conpany. See 3/15/07 Tr. at 7-
8. While it is unfortunate that these difficulties interfered
with Tower’s ability to obtain this information at the
deposition, this was not the fault of Shanghai ELE. Tower
selected the interpreter, and Tower could have anticipated (and
possi bly avoi ded) the problemby providing M. Bao with a witten
definition, translated into Chinese, of the terns “predecessors
and affiliated or related conpanies,” Tower Mem, Att. at 3,

prior to the hearing. Thus, the Court does not find that M.

'® The foll owi ng exchange between Tower’s counsel and M. Bao is
representative of the difficulty which stenmed fromthe uncertainty
regarding the term*“affiliated.”

Q Alright. Are you aware of any affiliated conpanies
of Shanghai ELE?

A | already asked you to explain what you nean by
“affiliated conpanies.” This is what | nean when |
ask you to ask specific questions. If -- if you can
only give ne a very uncl ear concept then | have no way
of answering the question. Are you -- are you talking
about a conpany which is wholly owned by Shanghai ELE
or are you tal king about a conpany in which we only
have some of the shares?

Q I amtal king about ... (overspeaking)

A O are you tal king about sonme small unit that is sub-
diary to our conpany. So could you explain to ne
exactly what you mean by the concept of “affiliated”?

Q (I'ndi stinct words).

A. | understand what we nean by “affiliated” in China,
but -- but | cannot be absolutely certain what —-
what the legal definition of “affiliated” is in
Engl i sh.

Chen Decl., Ex. Mat 56.
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Bao’'s failure to provide information regarding the second topic
identified in the Notice of Deposition is sanctionable.

B. Shanghai ELE s Response to Di scovery Requests

Tower argues that Shanghai ELE did not respond in detail to
Tower’s Di scovery Requests, forcing Tower to file a notion to
conpel. See Tower Mem at 2. In Tower’s view, the Court
“substantially granted Tower’s requests.” [d. at 2-3. Shanghai
ELE di sputes this characterization of the ruling. See Shanghai
ELE Mem at 14-15.

The Court does not consider the resolution of this semantic
guarrel to have a significant bearing on the resolution of the
instant Motion. To the extent that the degree to which the Court
granted Tower’s notion to conpel has rel evance, the Court finds
that Tower received nore than fifty percent of the relief it was
seeking and that to this extent the characterization of
“substantially granted” is not inappropriate.

Tower further argues that Shanghai ELE failed to conply with
the Order Ganting in Part Plaintiff’s Mdtion to Conpel D scovery
(Doc. #49) (“Order of 3/16/07 Re Discovery”) by the due date of
April 16, 2007. 1d. at 4. The Court does not consider the fact
that Tower did not receive Shanghai ELE s responses until Apri
20", four days after the due date specified by the Oder of
3/ 16/ 07 Re Discovery, as warranting nore than mniml weight in
determ ning the instant Mtion because counsel for Shanghai ELE
upon bei ng advi sed of Tower’s non-recei pt of the copies which
Shanghai ELE certifies were mailed on April 13, 2007, pronptly e-
mai | ed PDF copies to Tower’s counsel. See Chen Decl. { 3.

Tower additionally conplains that “Shanghai ELE and its
attorney, Tony Chen, have stated nunerous tines that Shanghai ELE
sells its LCDIs to air conditioner manufacturers, such as Korean
manuf acturer LG " Tower Mem at 3, but that “Shanghai ELE has
only provided contact information and docunents for Friedrich Ar
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Condi tioning Co. and Fedders Co.,” id. at 4. Tower also states

t hat Shanghai ELE produced only 413 pages of docunents (nobst

all egedly after the Motion was filed) and inconplete
interrogatory responses. See Tower Reply at 1. Citing the fact

t hat Tower obtained over 2,000 pages of “rel evant docunments” from
Friedrich and al nost 800 pages of simlarly described docunents
fromUnderwiters Laboratories, Inc., Tower appears to suggest
that this denonstrates that Shanghai ELE has w thhel d and/ or
failed to produce hundreds of responsive docunents. See id. at
10.

Tower acknow edges in its reply nenorandum t hat Shanghai
ELE s recent production of docunents “include[s] purchase orders
and invoices for LCDIs sold to Haier, Fedders Corporation,

Daewoo, and LG ....” Tower Reply at 5. Tower suggests that the
recent production is still deficient because it does not include
any docunents related to Frigidaire, Mdea, or Sansung, all of
which it contends are responsive to Interrogatories Nos. 1 and 2
and Request for Production Nos. 3 and 4. See id. Tower has not
submtted any representative sanples of the docunents obtained
fromFriedrich and Underwiters Laboratories which would indicate
that identical, simlar, or related docunents nmust be in the
possessi on of Shanghai ELE and have not been produced. The Court
is, thus, unable to find at this point that Shanghai ELE has
failed to produce responsive docunents and that it should be
sanctioned for such failure.

Wil e Tower has indicated its belief that a further notion

to conmpel would have been “pointless,” Tower Mem at 1, such a
noti on woul d have all owed the Court to focus narrowmy on the
question of Shanghai ELE s conpliance with the discovery requests
at issue as opposed to the instant Mtion which enconpasses

mul tiple issues and disputes. There are tinmes, of course, when a

Motion |like the instant one (detailing multiple alleged discovery
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violations and/or failures) is warranted. The Court sinply does
not share Tower’s view that this was one of them

This is not to say that the Court is w thout concerns about
t he conpl et eness of Shanghai ELE s responses to Tower’s di scovery
requests. The April 30, 2007, letter from Tower’s counsel to
Shanghai ELE s counsel details “sone apparent inconsistencies and
potential deficiencies in the responses,” Tower Mem, Ex. C
(Letter fromBifano to Chen of 4/30/07) at 1, and requests that
Shanghai ELE clarify and/ or explain the apparent inconsistencies,

see id. at 2-5. Although exhibits filed in connection with the
present Mbdtion suggest that Shanghai ELE subsequently clarified
informally some matters, see, e.g., Chen Decl., Ex. F (e-nai
fromChen to Bifano of 5/22/07); id., Ex. L (e-mail from Chen to
Bi fano of 5/29/07), offered to produce additional docunents
(whil e maintai ning that Shanghai ELE had already fully conplied),
see Chen Decl. ¥ 28, and produced (or intended to produce) the
addi ti onal docunents the week of June 25, 2007, see id. § 29, it
is not entirely clear to the Court the extent to which Shanghai
ELE s subsequent suppl enentation has resol ved conpli ance
issues. ' |In an attenpt to avoid further notion practice, the
parties are directed to confer and attenpt to resol ve any
remai ni ng i ssues regardi ng Shanghai ELE s conpliance with Tower’s
di scovery requests.

C. Shanghai ELE s Involvenent in Third-Party Di scovery

Tower clains that because Shanghai ELE refused to provide
Tower with discovery or failed to fully disclose information, it

¥ Tower inits reply menorandum states: “Wile the newy produced

docunent s i nclude purchase orders and invoices for LCDIs sold to

Hai er, Fedders Corporation, Daewoo, and LG they do not include any
docunents related to Frigidaire, Mdea or Sanmsung, all of which are
responsive to Interrogatory Nos. 1 and 2 and Request for Production
Nos. 3 and 4.” Tower’'s Reply in Support of Mtion for Sanctions for
Shanghai ELE' s Failure to Conply with D scovery Orders (Doc. #66)
(“Tower Reply”) at 5.
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was forced to obtain relevant docunents fromthird parties. See
Tower Reply at 10. Tower further alleges that, after it served a
subpoena on U.S. Natural Resources d/b/a Friedrich Ar

Condi tioning Co. for third-party discovery, Shanghai ELE involved
itself in that third-party discovery by nmaking representations to
Friedrich that Shanghai ELE woul d produce certain docunments so as
to obviate the need for Friedrich to produce any simlar
docunents. See Tower Mem at 5. Tower conplains that because of
this involvenent, Tower was forced to file a notion to conpel
against Friedrich in the Western District of Texas. See id.

Shanghai ELE responds to these allegations by noting first
that the third-party discovery was served in February of 2007 and
t hat the subpoenas could not have been the result of any
subsequent activities. See Shanghai ELE Mem at 18. The Court
agrees with Shanghai ELE on this point. Any suggestion that
Tower was forced to seek discovery fromthese third-parties
because of an all eged non-conpliance by Shanghai ELE with the
D scovery Order of 3/16/07 does not w thstand anal ysis.

Shanghai ELE next contends that it did nothing to inpede
Tower’s third-party discovery. See Shanghai ELE Mem at 18. In
fact, Shanghai ELE represents it “cooperated with the third
parties responding to the subpoenas and did not suggest to any
third party that it object to the subpoena or fail to produce
docunents in response to Tower’s subpoenas.” 1d. Wth regard to
Shanghai ELE s alleged involvenent in the attenpt by Tower to
obtain discovery fromFriedrich, Shanghai ELE states that it was
contacted in |late February 2007 by counsel for Friedrich with
regard to the subpoena issued by Tower. See id. According to
Shanghai ELE, Friedrich' s counsel subsequently called M. Chen,
advi sed himthat Friedrich had objected to the subpoena as being
overly broad and burdensone, anong ot her grounds, and asked M.
Chen whet her Shanghai ELE was produci ng any of the docunents
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sought by Tower. See id. at 18-19. Shanghai ELE further states
that M. Chen responded that Shanghai ELE was in the process of
producing its sales docunents related to sales to Friedrich. See
Shanghai ELE Mem at 19.

The Court is satisfied by Shanghai ELE s expl anati on and
does not find that it attenpted to obstruct Tower’s discovery
fromthird parties. The February 14, 2007, letter which M. Chen
sent to Friedrich' s counsel, while asserting that Tower’s
i nfringenent clai magainst Shanghai ELE was “w thout nerit,” Chen
Decl., Ex. Dat 3 (Letter from Chen to Marino of 2/14/07), does
not suggest that Friedrich should resist or not conply with the
subpoena. Even if, as the wording of the Order fromthe Wstern
District of Texas may suggest, M. Chen told Friedrich' s counsel
that the docunents Shanghai ELE was producing in Rhode Island
“woul d satisfy Requests 1 & 2,” Tower Mem at 5-6 (quoting id.,
Ex. F (Order of 5/18/07, Tower Manufacturing Co. v. Shanghai ELE
Corp., Cause No. SA-07-MC-262-0G U. S. District Court for the
Western District of Texas) at 3), this does not establish that

M. Chen sought to di scourage conpliance with the subpoena by
Friedrich. It is possible that counsel for Friedrich may have
asked M. Chen what docunents Shanghai ELE woul d be producing in
Rhode Island and M. Chen, upon seeing or being advised of the
contents of Requests 1 and 2, nerely indicated that Shanghai ELE
woul d be produci ng docunents described in those requests.

Lastly, Shanghai ELE nmakes the valid point that Friedrich’s
objection to the subpoena was not |imted solely to the docunents
sought by Requests 1 and 2. See Shanghai ELE Mem at 19. Thus,
Tower woul d have been required to file its notion to conpel in
the Western District of Texas court regardl ess of any statenent
made by Chen. See id. 1In sum the Court is not persuaded that
Tower has denonstrated that Shanghai ELE interfered with third
party di scovery or otherw se acted inproperly relative to such
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di scovery. Therefore, Tower’s request for sanctions based on
such conduct is denied.
1. Rulings Regarding Specific Requests for Sanctions
In this section the Court recapitulates its rulings as to
each request for sanctions.
A.  The Rule 30(b)(6) Deposition
1. Protective O der
The Court finds that Shanghai ELE s actions in seeking a
protective order do not weigh in favor of granting sanctions.
2. Request for Sanctions under Rule 37(b) for Alleged
Failure to Conply with Order of 2/5/07
Al t hough Shanghai ELE' s refusal to agree to have the Rule
30(b)(6) deposition conducted in Hong Kong violated the O der of
2/5/07, there were mtigating circunstances. See Di scussion
section |.A 2. supra at 5-7. The Court declines to inpose any
sanction for this violation at this tinme. Accordingly, as to
this request, the Mtion is denied.
3. Request for Sanctions under Rule 37(b) for Failure
to Conply with the Order of 3/16/07 Re Conpliance?
For the reasons previously stated, see Discussion section
|.A. 3. supra at 7-8, the Mdtion is denied as to this request.
4. Request for Sanctions under Rule 37(b)(1) for
Shanghai ELE' s Failure to Answer Questions in the Rule 30(b)(6)
Deposition
To the extent that this request is based on the conduct of
Shanghai ELE s counsel at the deposition, the Mtion is granted
pursuant to Rule 30(d)(3). See Discussion section |I.A 4.a. supra

20 Tower makes this specific request for sanctions inits reply
menor andum but it does not state in that docunent precisely how
Shanghai ELE violated the O der of 3/16/07 Re Conpliance (Doc. #50).
See Tower’'s Reply at 11. The Court assunes that this request is based
on Tower’s contention that Shanghai ELE viol ated the order by not
“proceed[ing] expeditiously.” Oder of 3/16/07 Re Conpliance at 1.
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at 12-13. To the extent that this request is based on the
failure of M. Bao to testify informatively on the topic of
“Shanghai ELE[’s] ... custonmer support center in Anerica, as
cl ai red on Shanghai ELE' s web site,” Tower Mem, Ex. D, Att. at
3, the Motion is granted pursuant to Rule 37(b)(2) and/or Rule
30(d)(3). See Discussion section |I.A 4.b. supra at 13-14. To
the extent that it is based on the failure of M. Bao to testify
informatively on the topic of “Shanghai ELE s predecessors and
affiliated conpanies,” id., the Mdtion is denied.

B. Request for Sanctions under Rule 37(b) for alleged
failure to Conply with the Order of 3/16/07 Re D scovery

Wil e the Court has concerns about Shanghai ELE s conpliance
with the Discovery Order of 3/16/07, the evidence of non-
conpliance is not sufficiently certain to allow the Court to
i npose sanctions. See Discussion section |I.B. supra at 16-18.
As to this request, the Mdtion is deni ed.

C. | nvol venrent in Third Party Di scovery

To the extent that Tower seeks sanctions based on Shanghai
ELE s all eged i nproper involvenent in third party discovery, the
Motion is denied.
1. Determning the Appropriate Sanctions

O the four bases on which Tower has sought sanctions, the
Court has determ ned that only one, the conduct of Shanghai ELE s
counsel and Rule 30(b)(6) witness at the deposition, warrants any
relief. In determning the appropriate sanction, the Court takes
into consideration the findings it has nmade relative to their
conduct. The Court has found: 1) that the instructions given by
Shanghai ELE s counsel to the witness not to answer questions
(which were outside the scope of the deposition ordered by the
Court) are not a basis for the inposition of sanctions and 2)
that there were problenms with translation, especially with regard
to the definition (or lack of definition) of the term
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“affiliated” and that these problens partly explain or mtigate
Shanghai ELE counsel’s garrul ousness and the wi tness’ s non-
responsi veness. These findings reduce the severity of the
sanction which the Court inposes.

Accordingly, pursuant to Rule 30(d)(3) and/or Rule 37(b)(2),
this Court orders that Shanghai ELE pay Tower one-half of the
cost of the Rule 30(b)(6) deposition which was conducted on June
1, 2007, including one-half of the attorney’s fees which are
attributed to the services of Attorney John S. Cotter during that
deposition.?* Tower is directed to submt to Shanghai ELE within
fifteen days of the date of this Menorandum and Order a statenent
of the cost of the deposition and of the attorney’'s fees
attributable to Attorney Cotter.

In addition, the Court grants Tower perm ssion to take a
further deposition of M. Bao, but the deposition shall be by
witten questions pursuant to Rule 31(a) and shall be limted to
the same two matters which the Court previously authorized. ??

See Tower Mem, Ex. C, Att. at 3. This nethod of discovery
shoul d avoi d the probl ens which mani fested thensel ves at the June
1, 2007, deposition because of disagreenments regarding
translation, definition of terns, and the scope of the inquiry.
All of these issues can be addressed (and if necessary rul ed
upon) before M. Bao answers the questions. The witten
guestions shall be propounded within thirty days of the date of
this order, and they shall be answered by M. Bao within thirty
days of service of the questions upon Shanghai ELE s counsel.

Because the need for this further deposition is partly

21 Shanghai ELE is not required to pay fees attributable to any
ot her Tower attorney and is not required to pay for the time spent in
preparation for the deposition

22 Tower, of course, is not required to avail itself of this
option and may el ect not to propound such witten interrogatories.

23



attributable to sanctionabl e conduct of Shanghai ELE s counsel
and Rule 30(b)(6) wtness, pursuant to Rule 30(d)(3) and/or Rule
37(b) (2), Shanghai ELE shall pay Tower’s attorney’'s fees for
preparing the questions up to a maxi mum of three hours tinme for
one attorney. In addition, Shanghai ELE shall pay the costs
incurred by Tower in having the questions translated into

Chi nese. Paynent shall be nade by Shanghai ELE within thirty
days of receiving a statenent from Tower setting forth the cost
of the translation and of the attorney’s tine.?

So ordered.

ENTER:

[s/ David L. Martin

DAVID L. MARTIN

United States Magi strate Judge
August 10, 2007

22 The Court does not order that Shanghai ELE pay the reasonable
expenses and attorney’s fees Tower incurred in the bringing of this
Moti on because of the circunstances, described in detail in this
Menor andum and Order, which nake the award of such expenses unjust.
See Fed. R Civ. P. 37(b)(2).
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