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VEMORANDUM AND DECI SI ON

WLLIAME. SMTH, United States District Judge.

This matter comes before the Court on the notion of Tinothy
and Edra Blixseth (collectively, the “Blixseths”) for sunmary
j udgnment on their counterclai magai nst Areri can Capital Corporation
(“ACC’) for the termnation of a real estate sales agreenent and
the return of funds paid as a deposit thereon. After careful
consideration, for the reasons set forth below, the Blixseths’
nmotion will be granted.

| . Backgr ound

On Novenber 23, 2005, the Blixseths and ACC entered into an
Agreenent for Sale and Purchase (“Agreenent”) of three parcels of
real estate in Newport, Rhode Island. The three parcels together
total ed eight acres. One parcel was vacant; the second parcel had
a mansion on it; the third, a carriage house. At the sane tine,

the Blixseths provided ACCwith a $1.25 million deposit.



Prior to execution of the Agreenent, ACC provided the
Bl i xseths with Real Estate Disclosure Forns! as nmandat ed by Rhode
I sland’s Real Estate Sal es Disclosure Act (“REDA” or “the Act”).
R 1. Gen. Laws § 5-20.8-2.2 Section 5-20.8-2(b)(2)(xxiii) of the

REDA provides, inter alia, that

If the subject property is located in a historic
district, that fact nust be disclosed to the buyer,
together with the notification that “property located in

a historic district my be subject to construction,

expansion or renovation limtations. Contact the |ocal

bui l di ng i nspection official for details.”

It is undisputed that ACC knew all three parcels were | ocated
within the Newport Historic District and subject to the rules and
regulations of the Newport Historic District Conm ssion.
Nevert hel ess, neither Real Estate D sclosure Form nade the
di scl osure required by Section 5-20.8-2(b)(2)(xxiii).

The cl osi ng was schedul ed for January 17, 2006, but it was not
attended by the Blixseths, nor did they wire noney to conplete the
sale. ACC filed suit against the Blixseths on February 3, 2006,
seeki ng, anongst ot her things, an order for specific perfornmance to
conpel the Blixseths to purchase the property. Subsequently, on

March 10, the Blixseths’ counsel sent a letter to ACC demandi ng

termnation of the Agreement and the return of the Blixseths’

The Blixseths were provided with two disclosure forms: one
form covered the mansion and vacant building lot, and the second
the carriage house.

2 Unl ess otherwi se noted, all statutory references will be to
t he Rhode Island General Laws.



deposit on the ground that ACC s failure to nmake the disclosure
requi red under Section 5-20.8-2(b)(2)(xxiii) rendered the Agreenent
voi dabl e at the Bixseths election. The Blixseths also filed a
counterclaim that reiterated the allegations in their letter
demandi ng term nati on of the agreenment and return of their deposit.
The Bl i xseths now seek summary judgment on this claim?

1. St andard of Revi ew

Summary judgnment is appropriately granted where there is no
genui ne i ssue of material fact, and the noving party is entitled to
judgment as a matter of law. Fed. R Cv. P. 56(c). An issue is
genuine “if the evidence is such that a reasonable jury could
return a verdict for the nonnoving party,” and a fact is materi al
if it has the “potential to affect the outcone of the suit.”

Vel azquez-Garcia v. Horizon Lines of P. R, Inc., 473 F.3d 11, 15

(1st Cr. 2007) (citations omtted).

Once the novant has made the requi site show ng, the nonnovi ng
party “may not rest upon the nere allegations or denials of [its]
pl eading, but . . . nust set forth specific facts show ng that
there is a genuine issue for trial.” Fed. R GCv. P. 56(e). The

court views all facts and draws all reasonable inferences in the

3 The Blixseths additionally asserted that the Agreenent was
voi d because ACC s Board of Directors never approved the sale of
the property. In light of the analysis and concl usi ons cont ai ned
herein, this Court finds it unnecessary to address this assertion.
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I ight nost favorable to the nonnoving party. Torrech-Hernandez v.

Gen. Elec. Co., 519 F.3d 41, 46 (1st G r. 2008).

[11. Discussion

The REDA provides that “the seller of . . . real estate shal
deliver a witten disclosure to the buyer . . . .” R1. Gen. Laws
8 5-20.8-2(a). The witten disclosure “shall state all deficient
conditions of which the seller has actual know edge,” and “shal
conply with the requirenents set forth in [Section 5-20.8-2(b)].”
Id. The Act defines “deficient conditions” to nmean “any | and
restrictions, defect, malfunction, breakage, or unsound condition
existing on, in, across or under the real estate of which the
seller has know edge.” RI. Gen. Laws 8§ 5-20.8-1(5). The
requi renents set forth in Section 5-20.8-2(b) consist of nore than
30 itens that, if applicable, the seller of real estate nust
di scl ose to the buyer. 1In short, the disclosure obligation inposed
on sellers by the REDA extends to both “deficient conditions,” as
defined by Section 5-20.8-1(5), and the information specified in
Section 5-20.8-2(b).

Al though the above two categories of information are
di sjunctively set forth in the Act, it is plain that in sone cases
there will be substantial overlap between them For exanpl e,
Section 5-20.8-2(b) requires that sellers disclose any basenent
defects. R1. Gen. Laws 8 5-20.8-2(b)(2)(iii). This particular

item it is safe to say, would also fall within the definition



accorded to “deficient conditions.” See RI. CGen. Laws 8§ 5-20. 8-
1(5) (“deficient conditions” includes “any . . . defect”). On the
ot her hand, sone information |isted in Section 5-20.8-2(b) does not
appear to relate to anything that reasonably could be called a
“deficient condition.” See, e.g., RI. Gen. Laws § 5-20.8-
2(b)(2) (1) (length of sel l er occupancy); id. 8§ 5-20.8-
2(b)(2) (xxxiv) (“[n]iscellaneous”).

Among the various itens listed by Section 5-20.8-2(b) is
“Iz]Joning.” R 1. Gen. Laws 8 5-20.8-2(b)(2)(xxiii). Specifically,
the Act provides that

If the subject property is located in a historic

district, that fact nust be disclosed to the buyer,

together wwth the notification that “property located in

a historic district my be subject to construction,

expansion or renovation limtations. Contact the |ocal

bui l ding i nspection official for details.”
Id. As noted earlier, ACC did not disclose to the Blixseths that
the three parcels of |and were |located within Newport’s Historic
District. Under the Act, however, a seller’s failure to disclose
certain conditions does not automatically entitle a buyer to
termnate a pending sale of real estate. Rat her, a sale may be
termnated only if the undisclosed condition is a “mterially
deficient condition.” R 1. Gen. Laws 8 5-20.8-4(b)(1). Here, the
parti es di spute whether historic district zoning is a “deficient

condition” at all and, if it is, whether it is a “materially

deficient condition” as a matter of | aw



A Deficient Condition

The Act defines “deficient conditions” to nmean “any |and
restrictions, defect, malfunction, breakage, or unsound condition
existing on, in, across or under the real estate of which the
seller has knowl edge.” R I. Gen. Laws § 5-20.8-1(5). It cannot
reasonably be asserted that historic zoning represents a “defect,

mal functi on, breakage, or wunsound condition.” See State v.

D G cco, 707 A 2d 251, 253 (R 1. 1998) (“It is well settled that
when t he | anguage of a statute is clear and unanbi guous, this Court
must interpret the statute literally and nust give the words of the

statute their plain and ordi nary neanings.”) (quoting Accent Store

Design, Inc. v. Marathon House, Inc., 674 A 2d 1223, 1226 (R |

1996)). Therefore, what renmains is to determ ne whether historic
zoning constitutes a “land restriction” within the nmeaning of the
REDA.

The starting point for interpreting a statute is, of course,
the | anguage of the statute itself; absent a clearly expressed
legislative intention to the <contrary, that |anguage nust
ordinarily be given its plain neaning and regarded as concl usi ve.

See Consuner Prod. Safety Commin v. GIE Sylvania, Inc., 447 U S

102, 108 (1980). Here, the Act provides that “property located in
a historic district may be subject to construction, expansion, or

renovation limtations.” R 1. Gen. Laws 8§ 5-20.8-2(b)(2)(xxiii)

(enmphasis added). This by itself would appear to place historic



district zoning within the meaning of “land restrictions,” since a

“restriction” is, nost obviously, “a limtation inposed upon a

person or thing.” Oxford English Dictionary (2d ed. 1989)

(enphasi s added).
Moreover, it is wdely accepted that historic or |andmark
zoning “restricts the owner’s control over [a] parcel.” Penn Cent.

Transp. Co. v. Gty of New York, 438 U.S. 104, 113 (1978) (enphasis

added). In Penn Cent., for exanple, the Suprenme Court acknow edged
t hat, under New York City's Landnmarks Preservation Law,
“designation as a landmark results in restrictions upon the
property owner’s options concerning the use of the | andmark site,”
and that historic zoning laws “place special restrictions on
| andmar k properties as a necessary feature to the attai nnment of

| arger objectives.”* 1d. at 110, 111; see al so C enega Gardens

V. United States, 503 F. 3d 1266, 1283 (Fed. Cr. 2007) (recogni zing

law at issue in Penn Cent. as inposing “restrictions on the

devel opnent of historic properties”); Van Horn v. Town of Casti ne,

167 F. Supp. 2d 103, 104 (D. Me. 2001) (under local historic
preservation ordinance, “[p]roperty located within an historic

preservation district is subject not only to generally applicable

4 These “larger objectives” admttedly include *“the
preservation of buildings and areas with historic or aesthetic
i nportance,” which “enhance the quality of life for all.” Penn

Cent. Transp. Co. v. City of New York, 438 U S. 104, 107-08, 110
(1978) . Thus, ACC is correct that historic district zoning may
“advance the public welfare.” This objective is acconplished,
however, by restricting a | andowner’s use of his property.
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zoning |l aws, but also to special restrictions . . ."); People Tags,

Inc. v. Jackson County Legislature, 636 F. Supp. 1345, 1358 (WD

Mo. 1986) (“historic district ordinances are narkedly nore

restrictive than zoni ng ordi nances”) (citing Lafayette Park Bapti st

Church v. Scott, 553 S.W2d 856 (Mb. App. 1977)). Based on all the

foregoing authorities, it is inescapable that historic district
zoning is a “land restriction” which, for the purposes of the Act,
constitutes a “deficient condition[].” R1. Gen. Laws 8§ 5-20. 8-
1(5).

B. Materially Deficient Condition

Al though neither “material” nor “materially deficient
condition” are defined by the REDA, and Rhode | sl and deci si onal | aw
appears to offer no guidance, this Court is persuaded that the
Act’s explicit adnonition that a seller disclose whether or not the
“subj ect property is located in a historic district . . . together
with the notification that ‘property located in a historic district
may be subject to construction, expansion, or renovation
limtations,”” R1. Gen. Laws 8 5-20.8-2(b)(2)(xxiii), reflects a
| egislative finding that a property’s location within a historic
district is material information that nust be comunicated to a
potential buyer. “[T]his court will not ascribe to the Legislature
an intent to enact legislation that is devoid of any purpose, is

i nefficacious, or is nugatory.” Cocchini v. Cty of Providence,

479 A.2d 108, 111 (R I. 1984). Fewother itens referred to in the



Act’ s disclosure requirenents are described with such specificity.
See 8 5-20.8-2(b)(2). For exanple, the Act mandates that a seller
di sclose “[s]tructural conditions,” yet explains this requirenent
by referring only to “[d]efects.” See § 5-20.8-2(b)(2)(ix).® This
suggests that, in regard to this item of the list - structura
conditions - whether any particular condition is a materially
deficient condition, or even a deficient condition, is a question
that nmust be evaluated by a factfinder. The requirenent that the
exi stence of historic zoning be disclosed is palpably different.
In contrast to “structural conditions” or “structural defects,”
historic zoning is a specific condition, not a general category.
The Legislature’s attention to detail in this itemis a signal as
to the inportance of this information.

Rhode Island’ s enactnent of the REDA is part of a trend

spreadi ng anongst the states and inposing disclosure obligations

upon sellers of real estate. Indeed, it appears the vast mgjority
of states now nandate seller disclosure by statute. See, e.g., Pa.

Stat. Ann. Tit. 68, 8 7301 (2001); Del Code Ann. Tit. 6, 8§ 2572
(1999); N.J. Stat. Ann. 8§ 46:3C-1 (2001); Cal. Cv. Code § 1102.6

(2003). The purpose of a disclosure statute like the REDA is “to

®> ACC contends that mandating di scl osure of historic district
zoni ng under Section 5-20.8-2(b)(2)(xxiii) would render Section 5-
20.8-2(b) (2)(xxiv), which requires disclosure of “[r]estrictions,”
“superfluous.” Because the Act explicitly nentions historic
district zoning in Section 5-20.8-2(b)(2)(xxiii) this Court 1is
unper suaded by this contention.



set forth a standard of disclosure for sellers and their agents

before the transfer of real estate occurs.” Stebbins v. Wells, 818

A 2d 711, 718 (R 1. 2003). This overarching purpose supports the
conclusion that information is materi al when specifically required
by the statute to be disclosed, and findi ng ot herw se woul d def eat
the Court’s ultimate goal of giving effect to the purpose of the

act as intended by the Legislature. See Wbster v. Perrotta, 774

A.2d 68, 75 (R 1. 2001). Therefore, ACC s failure to disclose that
the subject property was l|located within the Newport Historic
District constitutes failure to disclose a “materially deficient
condition” under the Act. As such, the Blixseths were entitled to
termnate the sale and demand a return of their deposit.

| V. Concl usi on

For the foregoing reasons, then, the defendants’ notion for

summary judgnment is GRANTED

I T 1S SO ORDERED

WlliamE Smth
United States District Judge
Dat e:
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