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VEMORANDUM AND ORDER GRANTI NG CLASS CERTI FI CATI ON, FI NAL
APPROVAL OF SETTLEMENT, AND PLAN ALLOCATI ON

WlliamE Smth, United States District Judge!?

| . | nt roducti on

Before the Court is a Motion for Class Certification, Mtion
for Final Approval of Cass Action Settlenent, and Plan of
Al l ocation, as well as Plaintiffs’ Mtion for Anard of Attorneys’
Fees and Rei nbursenment of Expenses. This Court previously granted
prelimnary approval of the Settlenment and the Plan of Allocation
on April 8, 2005. At the final settlenent hearing on August 30,
2005, the Court closely questioned Plaintiffs’ counsel with respect
to various aspects of the attorneys’ fee and expense rei nbursenent
appl i cation. The Court raised a specific concern regarding
apparent di screpanci es between sworn affidavits filed by a nunber
of anonynous sources and clains made by Plaintiffs’ counsel

t hroughout the duration of the case, regarding the evidence of
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m sconduct those sanme sources woul d provide at trial. As aresult,
the Court, after notice and a hearing on January 18, 2006,
appoi nted Magi strate Judge Lincoln D. Alnond to serve as a Speci al
Master to i nvestigate these apparent di screpanci es. Judge Al nond’ s
i nvestigation was conpleted in three nonths and his report was
filed on April 26, 2006. Judge Al nond determ ned that there was no
basi s to concl ude that anyone had engaged i n any i nproper conduct.
Al t hough he found that Plaintiffs’ counsel had been “aggressive in
seeking to solicit information from the sources,” they were not
“i nappropri ately” aggressive.

After receiving the Special Master’s report, counsel declined
an additional hearing and requested that the Court enter an order
of final approval of the Settlement and Plan of Allocation as well
as approve Plaintiffs’ Mtion for Attorneys Fees and Rei nbur senent
of Expenses.

For the reasons set forth at the prelimnary and final
heari ng, and discussed herein, the Court grants the Mtion for
Class Certification and approves the Settlenent and Plan of
Al'location; furthernore, the Court approves the notion for
attorneys’ fees and reinbursenent of expenses in the anpunts set
forth in this Oder. The Court believes a thorough di scussi on of
the fee application and the nethodology to be enployed in
considering this notion is warranted. The discussion that foll ows

provi des a reasoned analysis for the award in this case, and w |



be useful in assisting the Court and counsel in other pending
cases, and future cases.

1. Backgr ound

This is a securities class action | awsuit brought pursuant to
the Private Securities Litigation ReformAct (“PSLRA’"). The case,
approaching its tenth year in the judicial system has traveled
from New Hanpshire to Rhode Island, through various district
j udges’ chanbers, to the Court of Appeals and back, finally | andi ng
with this witer in late 2002.2 Wile famliarity with the matter
is assunmed, a brief review of the history of the case is necessary
to set the stage. Those interested in a nore detailed recitation

of the factual background may refer to In re Cabletron Sys., Inc.,

311 F.3d 11 (1st Gr. 2002).

[1l. Facts and Procedural History

In the m d-1990s, Cabletron Systens, Inc. (“Cabletron”) was
known as one of the nation’s | eaders in the manufacture and sal e of
| arge conputer networks. 1d. at 23. It was also a conpany riding
a wave of financial success: thirty-two straight quarters of
record growth, which culmnated in a 26 percent increase in net
sales for the quarter ending in February 28, 1997. 1d. But like
many waves of financial prosperity, Cabletron’s good tines proved

epheneral . In the followng three quarters, Cabletron’ s stock

2 This case was assigned to a Rhode Island district judge to
sit by designation in the District of New Hanpshire because all New
Hanpshire district judges had recused thensel ves.
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price plumreted, including a 67 percent drop in price during the
period March 3, 1997 through Decenber 2, 1997. 1d.

On Cct ober 24, 1997, Cabletron investors (“Plaintiffs”) filed
a class action lawsuit in the United States District Court for the
District of New Hanpshire against Cabletron and seven of its
executives and directors (“Defendants”), alleging violations of
sections 10(b) and 20(a) of the Securities Exchange Act of 1934, 15
US C 88 78j(b), 78t(a), and Rule 10b-5 promulgated by the
Securities and Exchange Comm ssion (“SEC'), 17 C.F. R 8§ 240.10b-5
(2002). 1d. at 20. Specifically, Plaintiffs alleged that during
the class period (March 3, 1997 to Decenber 2, 1997), Cabletron's
executives and directors knew of, but failed to disclose to the
public, serious problens facing Cabletron that were |likely to cause
significant drops in revenue. 1d. at 23-24. Plaintiffs further
accused Defendants of using a variety of techniques to fraudulently
inflate Cabletron’s quarterly net revenue and using the falsely
inflated figures in SEC filings and conpany press rel eases. [d. at
24. The Conpl aint also clainmed that corporate insiders sold their
own stock in significant anmounts during and after the class period
in order to secure profits before the stock price bottoned out.
Id. at 24, 27. Inportantly, many of the Conplaint’s allegations
were substantiated in large part by statenents givento Plaintiffs’

counsel by anonynous fornmer Cabletron enployees and others who



clained to have personal knowl edge of the fraudul ent practices
enpl oyed by Defendants. 1d. at 28.

Def endants responded to the lawsuit by filing a Mtion to
Dismss. 1d. at 22. The case then enbarked upon its whistlestop
tour through the chanbers of all the New Hanpshire district judges,
Chi ef Judge Ernest C. Torres, and finally | anding on the docket of
Judge Mary M Lisi of this district. Thereafter, Judge Lisi
granted Defendants’ Mtion to Dismss, holding that Plaintiffs’
Second Anended Conplaint did not neet the PSLRA pleading
requirenents. 1d. Plaintiffs appeal ed.

V. Court of Appeals Decision

In a thorough decision that has largely set the standard for
pl eadi ng under the PSLRA in this Crcuit, the First Crcuit Court
of Appeal s overturned the dismssal, ruling that Plaintiffs had in
fact satisfied the PSLRA pleading requirenents. |1d. at 20. The
Court of Appeals first exam ned whether the Conplaint specified
each allegedly m sl eading statenent or om ssion, the reasons why
t he statenents or om ssions were m sl eading, and, “if an all egation
regarding the statenent [was] nade on information and belief,”
whet her “the conplaint [] state[d] with particularity all facts on
which that belief [was] fornmed.” 1d. at 27 (quoting 15 U S. C. 8§
78u-4(b)(1)). Second, the Court analyzed whether the allegedly
m sl eadi ng statenents or omssions were material, and finally,

whet her each act or omssion alleged in the Conplaint “state[d]



wth particularity facts . . . giv[ing] rise to a ‘strong
i nference’ of scienter.” Id. at 28 (citing 15 U S C § 78u-
4(b) (2)).

The Court assessed whet her all egations in the Conplaint —that
were substantiated by nunerous confidential sources - were
al l egations made on “information and belief,” as they nust be to
neet the higher pleading standard specified in the PSLRA. 1d. at
28. In the face of a circuit split over what constitutes
“information and belief,” the Court adopted the test utilized by

the Second Circuit in Novak v. Kasaks, 216 F.3d 300 (2d Cr. 2000).

Id. In doing so, the Court of Appeals rejected a per se rule
against a plaintiffs’ use of anonynous sources at the pleading
stage. Cabletron, 311 F.3d at 20, 28. |Instead, the Court adopted
a case-by-case approach which “look[s] at all of the facts alleged
to see if they ‘provide an adequate basis for believing that the
defendants’ statenents were false.”” 1d. at 29 (quoting Novak, 216
F.3d at 314).

On the whole, despite the fact that Plaintiffs’ Conplaint
| acked sone specific details and other types of evidence previously
recogni zed as inportant in securities fraud cases, the Court was
convinced that the “consistent details provided fromat |east half
a dozen different sources across various all eged schenes, reinforce
each ot her and suggest reliability of the information reported” to

satisfy the PSLRA pleading requirenents. 1d. at 33.



Having found that Plaintiffs pled fraud with the necessary
particularity, the Court next held that Plaintiffs had sufficiently
identified specific mterially m sleading statenents based upon the
all eged fraudulent activity. These statenents consisted of
financial reports filed with the SEC, Cabletron officials’ direct
statenents in the nedia, and statenents nmade by third parties. 1d.

at 34-38.

Final |y, under the hei ghtened PSLRA pl eadi ng requi renents, the
Court considered whether Plaintiffs’ Complaint pled wth
particularity facts that gave rise to a “strong inference” of
scienter. 1d. at 38. Taking Plaintiffs’ allegations as true, the
Court concluded that allegations of insider trading and the many
all eged nethods used to fraudulently boost quarterly revenues
sufficiently denonstrated scienter. 1d. at 40. Thus, the Court
concluded that Plaintiffs’ Second Anended Conplaint sufficiently
all eged fraud, materially m sl eading statenments or om ssions, and
scienter as to Cabletron and six of the seven individually nanmed
Def endants to survive the Mdtion to Dismiss.® |d. at 41. The
Court then remanded the case to the district court. The case was

assigned to this witer on Decenber 2, 2002.

3 The Court di sm ssed one of the individually named Def endants
because the Conplaint did not sufficiently connect him to
mat eri ally m sl eadi ng statenents.
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The Court of Appeals’ opinion suggested that the district
court consider structuring discovery so dispositive matters could
be considered early on. Accordingly, the Court nmet with all
counsel and devised a schedule to govern staged discovery.
Numer ous conplications and disputes arose resulting in extensive
proceedi ngs before Magi strate Judge Robert W Lovegreen, (see Dkt.
No. 44), and nunerous |engthy status conferences with this Court.
Throughout, Defendants repeatedly sought the nanes and contact
information of Plaintiffs’ anonynous sour ces. Plaintiffs
vi gorously opposed Defendants’ efforts, claimng the sources woul d
be intimdated or dissuaded fromtestifying. This Court allowed
Plaintiffs towthhold this information to provide an incentive for
Def endants to continue their efforts to recover data and
information necessary to fulfill Plaintiffs’ discovery denmands.
Utimtely, Defendants produced well over one thousand banker’s
boxes of docunents, copies of hundreds of thousands of pages of
docunents selected by Plaintiffs, |edger docunents (in electronic
form conprising several mllion pieces of data, electronic
dat abases with over a mllion pages of information, and nuch nore.
This process took many nonths and consunmed an enornous anount of
attorney tinme and effort. And, as promsed by this Court,
Def endants received the right to |l earn the nanes of and depose the

anonynous sources.



In the late fall of 2004, Defendants contacted and obtai ned
witten affidavits fromthe anonynous sources. To say the |east,
the information provided in the affidavits was far |ess
incrimnating than this Court had been |l ed to believe. Defendants
i n due course renewed their assault on the Second Anrended Conpl ai nt
by filing a Motion to Strike the anonynous source all egations. As
the noose tightened with expected depositions, further discovery
obligations, and |loom ng deadlines for objecting to Defendants’
Motion to Strike, a settlenment was reached. The settl enent
precl uded the need for action on the Mdtion to Stri ke and obvi at ed
the inevitable confrontation over the quality of the anonynous

sources’ allegations.*

V. The Settlenent and Plan of Allocation

The parties propose a settlenent of $10.5 mllion, plus
interest. In addition, Plaintiffs’ counsel request attorneys’ fees
in the anbunt of 30 percent of the $10.5 million (approximtely

$3.15 mllion), and rei nbursenent for $915, 414. 01 i n out - of - pocket

expenses, plus interest fromthe day the settlenment was funded.?®

4 Defendants, of course, support the settlenent but do not
concede liability. 1In fact, Defendants nmade the point at argunent
that their insurance policies were “wasting” and had been | argely
depleted by attorneys’ fees, making tinmely settlenment sensible.
(In one filing in 2004, Defendants stated that their attorneys
fees as of that date were in excess of $3.5 million. No doubt that
nunber has continued to grow throughout 2005 and 2006.)

° Submitted by Plaintiffs’ co-lead counsel M| berg Wiss
Bershad & Schulman L.L.P, Cohen, MIlstein, Hausfeld & Toll,
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Plaintiffs’ counsel enphasize their belief that the settlenent,
reached through arms length negotiations, is fair, reasonable,
adequate, and in the best interests of the class, particularly

given the significant obstacles to recovery outside of a

settl enent.
A Plan of Allocation
Def endants have paid the $10.5 mllion into escrow. Thus, the

Net Settlenment Fund to be distributed to class nmenbers will consi st
of the $10.5 million plus interest, less all taxes and approved

attorneys’ fees and expenses.

Plaintiffs’ counsel formulated a Plan of Allocation for the
Net Settlenment Fund “wth the goal of reinbursing class nenbers in
a fair and reasonable manner.” Under the Plan, each “simlarly-
situated authorized claimant” who submtted valid Proofs of C aim
by Septenber 19, 2005 will receive a pro rata share of the Net
Settlement Fund as “determned by the ratio that an authorized
claimant’ s allowed claimbears to the total allowed clains of al

aut hori zed cl ai nants.”

In determ ning each claimant’s pro rata share, the strengths
and weaknesses of the clainms of the various types of class nenbers

w Il be evaluated, and recovery will be allocated “in accordance

P.L.L.C, Stull, Stull & Brody, and Plaintiffs  1|iaison counsel
Little, Medeiros, Kinder, Bulman & Whitney P.C.
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with Plaintiffs’ theories of damages in the action.” (Jt. Decl. 1
77-78.) Because the lawsuit alleged that Defendants’ fraud caused
class nenbers to pay nore for Cabletron securities than they were
actually worth, class nenbers will receive a smaller share of the
settlement if they sold their securities while Cabletron’ s stock

prices were still artificially inflated.?®

Plaintiffs’ clains admnistrator, the Garden Gty G oup
(“GCG), notified potential class nmenbers of the settlenment by
widely distributing claim packets containing the Notice of
Settlenment and a Proof of Claimform  The notice described the
Plan of Allocation and inforned class nmenbers that Plaintiffs’
counsel would seek a fee of no nore than one-third of the G oss
Settlement Fund, approximately $1 million in expenses, and a
proportionate share of the interest earned by the Settl enent Fund.
In all, GCG dissem nated 75,102 Clai m Packets.” Additionally, on
June 2, 2005, GCG published a summary of the Notice in the national

edition of The Wall Street Journal, and on Novenmber 27, 2005, GCG

posted the Notice and Proof of Caim formon its website, and

¢ The Joint Declaration sets forth the various fornulas for
cl ass nmenbers who bought common stock or call options or sold put
options at various tines in the class period. (See Jt. Decl. ¢
79.)

" The clai mpackets were distributed to 4,189 transferees of
Cabl etron stock and 2,793 of the largest Dbrokerage firns,
institutions, banks and other nomnees mintained in a GCCG
dat abase. GCG al so responded to 16, 144 bul k requests for claim
packets from brokers and ot her nom nee holders to forward to their
clients. (Fraga Aff. f 2-4, 7-8; Pls.” Mem 14-15.)
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inplemented atoll-free interactive voi ce response systemto assi st

potential clainmnts.?

No objections to the settlenment or counsel’s fee and expense
requests were received, although three class nenbers sought to opt-
out of the class.?® (Fraga Aff. ¢ 10; Pls.” Mm 12.) As
previously noted, this Court granted prelimnary approval of the
Settlenment and Plan of Allocation, and reserved final approval and
certification of the class until resolution of the attorneys’ fee
i ssue. The Court now finds that the Settlenent and Plan of

Al l ocation submtted by the parties is reasonable; therefore, the

Motion for Class Certification will be granted and the Settl enment
and Plan of Allocation will be approved. Mdtions for attorneys
fees and reinbursement will also be granted in the anounts set

forth at the conclusion of this Mnorandum and Order.

8 The system had received 608 calls by August 15, 2005, and
GCG has responded to the 119 nessages and/or requests for
assistance it received frompotential claimnts. (Fraga Aff. 1 5.)

® GCG received two requests for exclusion from the class
before the August 1, 2005 deadline, and one request for exclusion
post mar ked one day after that deadline. (Fraga Aff. § 10.) One of
the class nenbers who sought to opt-out of the class, M. Thonas
Scherer, alternatively objected to both the settl enent and award of
attorneys’ fees. Pls.” Mem 12. Plaintiffs argue, however, that
because Scherer has sought to exclude hinself fromthe class, he
| acks standing to file an objection. 1d. (citing In re Sunrise
Sec. Litig., 131 F.R D. 450, 459 (E.D. Pa. 1990)). Furthernore,
Plaintiffs assert that Scherer’s objection “should not weigh
agai nst approving any aspect of the Settlenment” because it “is
essentially a bare-boned attack on class action attorneys.” I|d.

12



B. Attorneys’ Fees

Plaintiffs’ counsel represent that they have spent nore than
seven years and 22,300 hours of professional tine prosecuting and
settling this case on a wholly contingent basis.'® (Pls.” Mem at
1.) Plaintiffs’ counsel argue that the 30 percent fee, which in
this case neans approximately $3.15 mllion, is “fair, reasonabl e,

and appropriate,” approxi mates what counsel woul d have recei ved had
the private nmarket determned the fee, and is within the range of
attorneys’ fees that courts in the First Crcuit have awarded in
simlar high-risk class action cases. |1d. at 1-4. Additionally,
counsel seek $915,414.01 in “reasonable, necessary, and directly

rel ated” expenses, “all of which are the sorts of expenses for
which ‘the paying, arms’ [sic] Ilength narket’ reinburses

attorneys.” 1d. at 17 (quoting Inre Cont’|l Ill. Sec. Litig., 962

F.2d 566, 570 (7th Gir. 1992)).1%

1 Plaintiffs’ counsel list the followi ng tasks they have
performed in the course of the seven-year litigation: pre-filing
investigation; drafting the Consolidated Amended C ass Action
Complaint and the Second Consolidated Anmended Cass Action
Conpl ai nt; opposi ng Defendants’ notions to dism ss; appealing the
dism ssal of the case to the Court of Appeals; analyzing and
reviewing extensive docunents, including e-mail and other
el ectronic data; consulting with experts on relevant accounting
principles; engaging in arms length settlenent negotiations; and
drafting the final settlenent papers presented to the Court and t he
Settlement Notice presented to class nenbers. (Pls.” Mem at 1-2.)

1 The Court challenged nunerous expenses contained in
Plaintiffs original submssion. As aresult, Plaintiffs nodified
their reinbursenent request to reflect the renoval of various
guestionable itenms such as nultiple filing fees and prem uns on
adm ni strative expenses. The anount described in this Oder is the

13



Plaintiffs’ counsel argue that because the |odestar approach
to determning attorneys’ fees can prove burdensone and provide
perverse incentives, the Court of Appeals has approved the
percentage of fund (POF) nethod of calculating attorneys’ fees in

common fund cases. ld. at 4-5 (citing In re Thirteen Appeals

Arising out of the San Juan Dupont Pl aza Hotel Fire Litiqg., 56 F. 3d

295, 307 (1st Gr. 1995)). In Thirteen Appeals, the Court of

Appeal s did not prescribe the nethod to be used by district courts
to determne the appropriate POF, but instead enphasized the

district court’s broad discretion in conpleting that task.

To justify their request, Plaintiffs counsel first argue that
the fees awarded in class actions shoul d approxi mate the one-third
contingency fees nornmally contracted for in the private nmarketpl ace
in non-class action cases. (Pls.” Mem at 5 (citing Blum v.
Stenson, 465 U.S. 886, 904 (1984) (Brennan, J., concurring))).
Further, they argue that an award of 30 percent of the Goss
Settlenment Fund is consistent with First Crcuit class-action cases

simlar to the one before this Court. In Thirteen Appeals, for

exanpl e, the Court of Appeals affirnmed the District Court’s award
to plaintiffs’ counsel of approximately $68 nmillion, or 31% of a
$220 million common fund. |d. at 5. Counsel also cite nunerous

district court securities class actions where district courts in

anended request.
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the First Crcuit awarded counsel one-third of the commbn fund.

Id. at 5-6.

Next, Plaintiffs” counsel outline several factors specific to
this case to support their fee request: they point out that the
$10.5 million Cabletron settlenent “is vastly greater than the $5.8
mllion nedian recovery for all 8§ 10(b) class actions that have
settled since the passage of the PSLRA’; that its “skill and
efficiency” in prosecuting an extrenely conplex securities class
action agai nst defense counsel with “a national reputation. . . in
securities class action litigation” should bolster its claim and
that in shoul dering a huge risk of non-paynment for nore than seven
years, it has served the public interest by providing recovery for
smal | individual claimnts who woul d ot herwi se have “l ack[ed] the

resources to litigate a case of this magnitude.”

Finally, Plaintiffs argue that a | odestar/multiplier analysis
as a cross-check on the POF nethod reveals that the requested 30
percent award is reasonable. In this case, Plaintiffs’ numerous
| awyers collectively |ogged 22,397 hours of professional tinme for
an aggregate |odestar of $8, 057, 300.50. Thus, Plaintiffs argue
that the $3.15 mllion requested is less than half of the
attorneys’ cunul ative | odestar and further proof that the request

i s reasonabl e.
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VI . Met hodol oqy for Determ ng Attorneys’' Fees

A. Per cent age of Fund or Lodestar?

In Thirteen Appeals, the Court of Appeals made clear that a

district court has the discretion to award fees in a common fund
case “either on a percentage of the fund basis or by fashioning a
| odestar.” 1d. at 307. The POF nethod, sinply put, establishes a
percentage of the settlement, to be deducted from the comon
settlenment fund, to conpensate the attorneys for their efforts.
The POF net hod has energed in the | ast decade-plus as the preferred
met hod of awarding fees in common fund cases. As the First Grcuit
has not ed, the POF met hod has di stinct advant ages over the | odestar
approach. 1d. The | odestar method, which held sway in the 1970s
and 1980s, has fallen into disuse in recent years. The |odestar
met hod nul tiplies the hours reasonably spent by counsel by either
a single blended hourly rate or several such representative rates
for partners, associates, and paral egals, for exanple, to arrive at
a reasonable fee. The hourly rates, which presumably reflect the
mar ket, and the fee anobunt may be adj usted by applying a nultiplier
reflecting the difficulty of the case, risk, the length of tine the
case has taken to settle, and other simlar considerations. In
either case, the fee award is deducted fromthe comon settl enment

f und. See generally Report of the Third Grcuit Task Force on

Court Awarded Attorney Fees, 108 F.R D. 237 (1985).
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The Third Crcuit’s 1985 Task Force Report describes nany of
the problens inherent in the | odestar approach, including, to name
a few, increased judicial workload; inconsistent application;
potential for manipulation; reward of wasteful and excessive
attorney effort; disincentive to settle early; and confusion and

| ack of predictability in setting fee awards. [d.

The POF nethod is preferred in common fund cases because “it
allows courts to award fees fromthe fund ‘in a nanner that rewards

counsel for success and penalizes it for failure.”” Inre Rite Aid

Corp. Sec. Litig., 396 F.3d 294, 300 (3d Cr. 2005) (quoting In re

Prudential Ins. Co. of Am Sales Practices Litig., 148 F.3d 283,

333 (3d Gir. 1998)). This is sonmething the | odestar method cannot
do.

Wi |l e nost courts have shifted away fromthe | odestar approach
toward the POF nethod, it is now commobn practice to use the
| odestar as a cross-check on the POF award. Recently, the argunent
has been nade that using the | odestar cross-check is not nerely a
good practice but an “ethical inperative.” See Vaughn R Wl ker &

Ben Horwi ch, The Ethical |Inperative of a Lodestar Cross-Check:

Judicial M sqgivings about “Reasonabl e Percentage” Fees in Conmbn

Fund Cases, 18 Geo. J. Legal Ethics 1453 (Fall 2005).'* The Court

2 Anot her recent paper, Theodore Ei senberg & Ceoffrey P.
MIller, Attorney Fees in Cass Action Settlenents: An Enpirica
Study, 1 J. Enpirical Legal Stud. 27 (2004) (hereinafter,
“Ei senberg and Ml ler”), appears to reject the | odestar cross-check
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is persuaded, based on the holding of Thirteen Appeals and the

energing trend in district courts nationwide, that the better
approach to awardi ng attorneys’ fees is the POF nethod. A |odestar
cross-check may also be useful; however, it is unclear to this
Court where the precise |ines of “reasonabl eness” woul d be drawn if
the | odestar cross-check was mandatory (Is .5 too low? Is 2.5 too

high?). See In re Condisco Sec. Litig., 150 F. Supp. 2d 943, 948

n.10 (N.D. II1l. 2001). This Court is not required to decide
whet her the cross-check is an ethical inperative, nor to define the
paraneters of | odestar reasonabl eness; rather, it is sufficient to
concl ude that when the | odestar cross-check is applied to the fee

award in this case, it rai ses no reasonabl eness concerns.

as a tool for determ ning reasonabl eness of a fee award. The
aut hors of this thorough study contend enpirical evidence suggests
that the POF nethod, scaled downward to reflect the increase in
award size, neasured within one or two standard devi ati ons of the
mean, is a better approach. The Eisenberg and MIller study is
conpel I'i ng, but does not address the ethical side of the equation
di scussed by Wl ker and Horwi ch. Moreover, this approach seens to

lend itself to manipulation by counsel. (Ei senberg and Ml er
suggest that if the fee request is within one standard devi ati on of
the nean, it should be automatically approved; if within two
standard devi ations, it should be exam ned for risk, i.e., whether

t he case was appeal ed, etc.) Cever counsel, however, could easily
plot a fee percentage at the high end of one standard devi ation
above the mean and submt that nunber knowing it would be
automatically approved. Mor eover, this approach would have the
effect of ratcheting the nean upward over tinme. The Ei senberg and
M I | er approach, while useful in other respects (see below, is
perhaps, in this regard, too scientificinafield that seens to be
as much art as science.
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B. Determ ni ng the Reasonabl eness of the Fee

1. Met hodol ogy

This Court’s task is deceptively sinple: establish a precise
per cent age of the conmmon fund that represents a reasonable fee in
this case. Plaintiffs’ counsel contend that its 30 percent/$3.15
mllion fee request is reasonable and comopn in securities class
actions, and reflects what would have been contracted for in the
private marketplace. For support, Plaintiffs’ counsel rely
primarily upon numerous exanples in which district courts have
awarded fees in this percentage range. Contrary to this claim
however, these exanpl es do not accurately refl ect actual experience
(or the marketplace) in any statistically significant way; rather,
they are nerely anecdotal exanples of cases in which courts have
awar ded a fee of 30 percent. For the reasons discussed below, this
Court rejects the common practice of reflexively awarding 30
percent (and calling this market-based). This practice mslabels
the award as “narket-based” and arguably abdicates a district
court’s obligation to carefully examne the fee request for

r easonabl eness.

Wth no adversary to chal |l enge Plaintiffs’ proposal, the Court
has been left to fend for itself in crafting an approach for
assessi ng reasonabl eness. The First Crcuit has not mandated a
speci fi c approach, but | eaves the determ nation of a nethodol ogy to

the sound discretion of the district court. At |east three
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di stinct approaches have energed from other <circuit courts.
Presumably, a district court inthe First Crcuit may adopt any one
of these, a conbination thereof, or another approach, so |ong as
the nethodology results in a reasonable award. As a starting
poi nt, it is inportant to recall t hat in determ ning
reasonabl eness, the district court acts as a fiduciary to the
cl ass. See Fed. R Cv. P. 23(h) advisory commttee note
(“[ajctive judicial involvemrent 1in mneasuring fee awards is
singularly inportant to the proper operation of the class-action

process . . . . [e]ven in the absence of objections”); Inre Rite

Aid, 396 F.3d at 307 (when determ ning fees, judges “nust protect

the class’s interest by acting as a fiduciary”).

a. Multi-Factor Approach

The first common approach to determng the fee award is to
apply a multi-factor test. This approach has been adopted, in
varying fornms, by the Second, Third, Fourth, Fifth, Sixth and
El eventh Circuits. Wthin this group, the Second, Third and Sixth
Circuits utilize six or seven factors, while the others largely
enpl oy the twel ve factor anal ysis contained in the sem nal | odestar

case of Johnson v. Georgia H ghway Express, Inc., 488 F.2d 714,

717-719 (5th Cir. 1974).%'® The approach of the Second, Third and

13 The Johnson factors are: (1) tinme and |abor required; (2)
novelty and difficulty of the questions; (3) skill requisite to
perform the legal service properly; (4) preclusion of other
enpl oynent by the attorney due to acceptance of the case; (5)

20



Sixth Crcuits appears to sinplify and synthesize the Johnson
factors; in contrast, the Eleventh GCrcuit expands upon themwth
five factors to be considered in addition to the twelve Johnson

factors. '

As Judge Hornby recently pointed out in his detail ed anal ysis

in Nilsen v. York County, 400 F. Supp. 2d 266, 273-76 (D. M.

2005), it is plain to see that the nulti-factor tests adopted by
the various circuits largely overlap. Al of the tests include a
conparison to the | odestar (tinme and | abor), sone consideration of
conplexity and difficulty of the case, the quality of
representation, and the benefit obtained for the class as refl ected
by the size of the fund, as well as an accounting for the risk
associated with the contingency nature of the case. The Third

Circuit and the three Johnson Circuits specifically include a

customary fee; (6) whether the fee is fixed or contingent; (7) tine
[imtations inposed by the client or the circunstances; (8) anount
involved and results obtained; (9) experience, reputation and
ability of the attorneys; (10) “undesirability” of the case; (11)
nature and | ength of the professional relationshipwth the client;
and (12) awards in simlar cases. 488 F.2d at 717-719.

14 The Eleventh Circuit’s additional factors are:

[1] time required to reach a settlenent, [2] whether

there are any substantial objections by class nenbers or

other parties to the settlenent ternms or the fees

requested by counsel, [3] any non-nonetary benefits

conferred upon the class by the settlenent, [4] . . .

the econom cs involved in prosecuting the class action
[and 5] factors unique to a particul ar case.

Canden | Condo. Assoc., Inc. v. Dunkle, 946 F.2d 768, 775 (1l1lth
Cr. 1991).
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conparison to awards in simlar cases.'™ The Third Crcuit and
El eventh Circuit also |look to whether there are objections to the

fee award. 16

b. 25 Percent Benchmar k

The second comon approach, adopted by the Ninth CGrcuit,
applies a benchmark of 25 percent from which a deviation is
permtted upon consideration of various case specific factors.

Vizcaino v. Mcrosoft Corp., 290 F.3d 1043, 1047-48 (9th Cr. 2002)

(citing Paul, Johnson, Alston & Hunt v. Gaulty, 886 F.2d 268, 272

(9th Cr. 1989)). The Eighth Grcuit and the District of Colunbia
Circuit have not specifically endorsed an approach, but have
poi nted to “benchmark” percentage ranges to justify reasonabl eness

of particular fee awards. See Petrovic v. Anbco G| Co., 200 F. 3d

1140, 1157 (8th Cr. 1999) (twenty-four percent fee found
reasonabl e by citing 1985 Task Force Report’s proposition that fees

in the range of 20 to 25 percent are reasonable); Denocratic Cent.

Comm of D.C. v. Wash. Metro. Area Transit Commin, 3 F.3d 1568,

1575 (D.C. Cr. 1993) (fee found reasonable in part because it

> The Third Circuit suggests that this conparison is one of
the nost inportant factors to be considered. See In re Rite Ad,
396 F.3d at 301.

6 Additional factors worth noting include the Second Circuit’s
“public policy” factor and the Sixth Crcuit’s requirenent of
“maintaining the incentive for future |awers.” The Johnson
Circuits discuss the *“undesirability” of +the case and the
“preclusion of enploynent factors.”
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“falls well within the range usually awarded i n conmon fund cases,”
20 percent to 30 percent). Thi s approach, of course, has the
appeal of sinplicity and consistency. Mre inportantly, it appears
to recognize the reality that nost district judges, utilizing a
mul ti-factor approach and | ooki ng back at a case fromthe vantage
point of years of hindsight, really have no idea whether a fee
award shoul d be 20, 25, or 30 percent. Instead, the judge picks a
percentage that intuitively seens correct and argues back to it
using the various factors as justification. The Ninth Grcuit’s
benchmark rejects this in favor of a presunptively reasonable

figure.

c. Market M m cki ng Approach

The Seventh Circuit has adopted a third method for anal yzi ng
reasonabl eness: the “market m m cking approach.” This nmethod is
designed to award a fee that is the “market price for |egal
services, inlight of the risk of nonpaynent and the nornal rate of
conpensation in the market” at the outset of the case. In re

Synthroid Mtg. Litig., 264 F.3d 712, 718 (7th Gr. 2001). The

Seventh Circuit opines that reasonableness is not an ethical or
phi | osophi cal question, and “it is not the function of judges in
fee litigation to determne the equivalent of the nedieval just
price. It is to determ ne what the | awyer woul d receive if he were
selling his services in the market rather than being paid by court

order.” In re Cont’|l Ill., Sec. Litig., 962 F.2d at 568. Thi s
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enul ates the incentives present in a private-client attorney
relationship, primarily, that the market prices should take into
account “the risk of nonpaynent,” “quality of . . . perfornmance,”
“the amount of work,” and “the stakes of the case.” N lsen, 400 F.

Supp. 2d at 276 (citing In re Synthroid, 264 F.3d at 721). The

Seventh Circuit has fundanentally rejected the multi-factor
“consi der everything” approach by enphasizing that it “assures
random and potentially perverse results.” A “list of factors
wthout a rule of decision is just a chopped salad.” In re

Synthroid, 264 F.3d at 719.

The Seventh Circuit, however, has al so acknow edged that its
approach presents particular challenges when a fee award is
determ ned at the conpletion of the case. For exanpl e, because
there is no contractual agreenment between the |awers and their
clients, no definitive source exists for determning what the
mar ket woul d have yi el ded had a fee arrangenent been negoti ated at
the outset.! bviously, hindsight regarding the time involved in
the case, the problens associated with discovery, the difficulty

with witnesses, the passage of tinme, the litigation of appeals, and

7 Plaintiffs’ counsel seemto suggest that the 30 percent fee
is the market-standard to which the Court should turn. But, as
will be discussed below, this is not true. The reality is that
when | awers conpete for business in a real market, proposals are
usually far nore conplex and sophisticated, and yield fee
arrangenents significantly bel ow 30 percent.
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so forth, sinply cannot be known up front, but nust be sonehow

factored in at the tine the fee award i s determ ned.

Judge Hornby recently provided a thoughtful review of these
three approaches in Nilsen. First, he rejected what he called the
“path of |east resistence,” which is the application of the multi-
factor approach adopted by the majority of the circuits. As he
observed, this approach could support virtually any percentage fee
award between 16 percent and 33 |/3 percent. Nlsen, 400 F. Supp.
2d at 277. Because the nmulti-factor test can support such a broad
range of awards, it proves unprincipled. Any nethod of analysis
that can equally support a fee award of 16 percent, 20 percent, 25

percent, 30 percent or 33 1/3 percent,

is not arule of law or even a principle. Instead, it
al l ows uncabined discretion to the fee awardi ng judge.
A judge who likes |awers and renenbers the hazards of
practice can be generous; a judge who cares nore about
public reaction or who never used contingent fees in
practice can be stingy. It is difficult to contradict
t he judge’ s statenment about the case’s conplexity or |ack
thereof, the difficulties of discovery, the quality of
| awyering, etc. These are all highly subjective
j udgnent s.

Judge Hornby al so pointed out that the nmulti-factor approach
is at odds with the principle behind the POF nethod. That is, the
POF method directly aligns the interests of the attorneys and the
interests of the class (the higher the recovery for the class, the

hi gher the percentage for the attorneys). Applying a nmulti-factor
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analysis to the percentage, which could result in adjustnments
downward for any nunber of reasons, chips away at this alignnment of
i nterests. Further, the multi-factor analysis leads to the
consunption of significant attorney and judicial resources,
effectively the sanme considerations responsible for the rejection

of the | odestar approach in favor of the POF nethod. See Thirteen

Appeals, 56 F.3d at 307 (lodestar nethod nore “burdensone to

adm ni ster” than the POF nethod).

In contrast, the Seventh G rcuit’s market-oriented approach
does not suffer from these infirmties: t he market-m m cking
approach allows a court to craft a fee award approximating the
result of an armis length negotiation in real nmarket conditions.
Judge Hornby notes that any consuner attenpting to determne a
reasonable fee for a plunber, nechanic, or dentist would |ook to
the market; further, the market price inplicitly is the standard
that a jury uses in awarding damages that include reasonable
medi cal expenses in personal injury cases. Nlsen, 400 F. Supp. 2d
at 278. Mul ti-factor tests are not used in these every day
situations and therefore shoul d not be used in determ ning attorney

f ee awar ds.

This Court agrees with Judge Hornby' s analysis in Nlsen and
concludes that the best way to determ ne the reasonabl eness of a
fee award is to assess what the fee arrangenent woul d have been had

it been determ ned by an open, conpetitive process at the outset of
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the case.’® 1In spite of the limtations associated with a market
based analysis, it is apparent to this Court that this approach is
far nore preferable than a subjective nulti-factor approach, or a

blindly applied fixed percentage.

The obvious next question is how does a court go about
determ ning what a market rate fee arrangenment woul d have been at
the outset of a class action case. This Court has identified two
sources of information. The first is research data anal yzing fee
awards in other class action, non-fee shifting cases (including

securities cases) where fees were awarded at the end of the case.

8 The obvious difficulties associated with this approach lie
in determining what fee the narket would yield after the fact; a
task that is, at best, a matter of estimation. Moreover, it has
been argued that, in this context, judges have becone the narket.
See Judith Resnik, Mney Mtters: Judicial Market |Interventions
Creating Subsidies and Awardi ng Fees and Costs in |ndividual and
Aggregate Litigation, 148 U. Pa. L. Rev. 2119, 2129 (2000) (arguing
t hat j udges have “the power of paynment” in aggregate litigation and
thus alter the demand and supply pattern by directing capital to
subsidiary service providers and shape |awers incentives and
mar ket positions, and that as a result attorney fee awards shoul d
be subject to stronger regulation). For this reason, as discussed
bel ow, the Court will look to the body of research that anal yzes
what courts have actual ly awarded i n non-fee-shifting class actions
cases to help pin-point the “market rate.”

¥ It is worth pausing to note that the market-m m cking
approach is a hotly debated topic between the Seventh Circuit
(which demands it) and the Third Circuit (which essentially rejects
it). See Report of the Third Crcuit Task Force on Selection of
Cl ass Counsel, 208 F.R D. 340, 416 (2002); In re Cendant Corp
Prides Litig., 243 F.3d 722, 735 n.18 (3d Cr. 2001). The First
Circuit has taken no position on the use of a market m m cking
approach to reasonabl eness; this Court finds that utilization of
the approach fits well within the scope of the district court’s
di scretion acknow edged in Thirteen Appeals.
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The second is the group of class action cases in which courts have
set the fee at the beginning of the case by a conpetitive process.
From this information, it is possible to estimate what the fee
award woul d have been in this case had it actually been negoti ated
i n advance. By conbi ning the conclusions drawn fromthese two data
sources, the Court is able to arrive at a POF fee award that is
well grounded in market-based information and is, therefore,

r easonabl e.

2. Appl yi ng t he Met hodol ogy

In the Jlast twelve years, there have been several
conpr ehensi ve studi es evaluating fee awards in class action cases.
One recent study anal yzed 1120 cl ass actions of all varieties, with

a heavy sanpling of securities class actions. See generally Stuart

J. Logan et al., Attorney Fee Awards in Conmmon Fund Cl ass Actions,

24 Class Action Rep. 169 (2003) (the “Logan Study” or “CAR’). The
Logan Study found that, across the spectrumof class action cases,
on average, attorneys’ fees (plus judicially awarded expenses)
equal ed 18.4 percent of the settlenent fund. A study published
four years earlier conducted by an economc consulting firm
Nat i onal Econom ¢ Research Associates, traced fees in securities
cl ass actions exclusively. See Denise M Martin et al., Recent

Trends IV: What Explains Filings and Settl enents in Sharehol der

G ass Actions, 5 Stan. J. L. Bus. & Fin. 121, 141 (1999) (the “NERA

Study”). Exam ning data gathered over a nunber of years, the NERA
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Study concluded that fee awards averaged approxi mately 32 percent
of the settlenent. 1996 saw the publication of two studies. One,
conducted by the Federal Judicial Center, surveyed all class
actions termnated in four federal district courts between July 1,
1992 and June 30, 1994. See Thomas E. WIllging et al., Enpirical

Study of Class Actions in Four Federal D strict Courts: Fi nal

Report to the Advisory Commttee on Cvil Rules, 72 (1996) (the

“Wllging Study”) (a version published sub nom An Enpirical

Anal ysis of Rule 23 to Address Rul enaki ng Chal |l enges, 71 N.Y.U. L.

Rev. 74, 157 (1996)). The WIIlging Study indicated that the nean
and nedian fee award was between 24 and 30 percent of the net
nmonetary distribution to the class. The other, carried out under
the auspices of the Law & Econom cs Consulting G oup, collected
data from upwards of 1280 securities class action cases between

April 1988 and Septenber 1996. See generally Vincent E© OBrien &

Ri chard W Hodges, A Study of O ass Action Securities Fraud Cases,

1988 to 1996 (1996) (the “O Brien Study”) (summarized in Private

Litigation Under the Fed. Securities Laws: Hearings Before the

Subcomm on Securities of the S. Comm on Banking, Housing and

Urban Affairs, 103d Cong. 46-48, 138-41 (1993)). The O Brien Study

concluded that, in the nost recent three years exam ned (April 1993
to Septenber 1996), the average fee award to plaintiffs’ counsel in
securities cases anmounted to 32 percent of the settlenent fund.

Finally, a study published in 1994 found that, in securities class
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actions, the nmean fee-plus-costs award represented 26. 2 percent of

the case recovery. WIlliamJ. Lynk, The Courts and the Plaintiffs’

Bar: Awarding the Attorney’'s Fee in O ass-Action Litigation, 23 J.

Legal Studies 185, 194 (1994) (the “Lynk Study”).

Parsing all of this data for neaningful information is no easy
task. Professor John Coffee of Colunbia University Law School, who
is widely regarded as an expert in this field, after reviewng
t hese studi es has concl uded: “In securities class actions, the
average fee award appears to be over 30 [percent].” See

Declaration of John C. Coffee, Jr., (cited in In Re VISA

Check/ Mast ernmoney Antitrust Litig., 297 F. Supp. 2d 503 (S.D.N.Y.

2003)); see also, e.g., In Re Rite Aid Corp., 146 F. Supp. 2d 706

(E.D. Pa. 2001). However, Eisenberg and MIler in their recent
analysis in the Journal of Enpirical Legal Studies reached a
different conclusion. See supra note 12. Ei senberg and M|l er
conpi |l ed and anal yzed the data contained in all previous studies of
class action fee awards. In summary, Eisenberg and Mller
determned that the nedian fee in securities class actions is 25
percent, while the nmedian fee in non-securities common fund cases
is 20 percent. Thus, the authors concluded that the total data
reveals that “in non-fee shifting cases, the axiomatic one-third
fee is inaccurate; a fee of 20 to 25 percent of the recovery better
described reality.” 1 J. Enpirical Legal Stud. at 50. Moreover,

Ei senberg and M I ler further conclude that, as a group, securities
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class action fee awards have a higher nmean than other non-fee
shifting, comon fund cases, (between 26 and 27 percent appears to

be the range, based on the nore recent data). 1d. at 51, Table 1

None of the studies clarify why securities class actions yield
hi gher fee awards than other class actions, or whether the passage
of the PSLRA has had any effect on fee awards. Ei senberg and
MIller claimthat the data is anmbi guous. Their data suggest post-
PSLRA fee awards are higher to a significant degree, while the CAR
data suggests the opposite. 1d. at 56. \Whatever the case, the
nore inportant question nmay be whether the PSLRA should have an
ef fect one way or another, and whether there is any other reason to
di stingui sh securities cases fromother class actions for purposes
of establishing a benchmark. There is no indication in the PSLRA
one way or the other, nor is there any |legislative history on this

poi nt .

The di scussi on above only begins to scratch the surface of the
vast body of statistical analysis avail able regardi ng attorneys’
fee awards in conplex class actions, and securities cases in
particular. And this Court is without the technical expertise or
time to parse the avail able data any further. It is enough for
present purposes to say that considerable authority (both
statistical and judicial) exists to support a finding that the
preval ent percentage attorney fee awards range froma | ow of around

20 percent (for the conmbined group of all non-fee shifting, class
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actions) to a high of between 25 to 30 percent for securities cases
(dependi ng on which data source is used). So if one views past
awards as reflective of the market, and if one assumes that the
anal ysis should be limted to the subset of securities cases (as
opposed to all cases), and if one credits the recent study by
Ei senberg and M Il er which aggregates the available data in the
field, then it is fair to conclude that 26 percent is the fee
Plaintiffs woul d have negotiated with their attorneys, prior to the
commencenent of this action if they were limted to an across-the-

board percentage fee structure.?

Looki ng only to past POF fee awards al one, of course, does not
accurately reflect what the parties would have agreed to if they
had negoti ated a fee up-front, because it incorrectly assunes that
the parties would have negoti ated an across-the-board percent age.

See ol dberger v. Integrated Res., Inc., 209 F.3d 43 (2d G r. 2000)

(identifying deficiencies in use of |lodestar and POF in failing to
replicate the free market for legal services). There is no reason

to believe this is what the parties would have done, and in fact,

20 |nterestingly, the MIberg Wiss firmproposed a 25 percent
fee in a conpetitive bid situation in In re Wlls Fargo Sec.
Litig., 157 F.R D. 467 (N.D. Cal. 1995). This is worth noting
because, based on the various bids, the case appears to have had a
value simlar to the present case (around $10 million); with costs

included, the bid was around 28 percent. A simlar bid was
submtted by MIberg Wiss in In re Amno Acid Lysine Antitrust
Litig., 918 F. Supp. 1190, 1199 (N.D. IIl. 1996), but characterized

by the court as inferior. Thus, a 26 percent figure seens quite
cl ose to what counsel in this case have in the past perceived to be
the market rate when it was forced to conpete.
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experience i ndi cates otherw se. Wen parties are able to negotiate
freely before a case is filed, or early in the case, then fee

arrangenents are nuch nore tail ored.

This Court has surveyed the published opinions in cases that
utilized a conpetitive approach to arrive at a fee structure at the
outset of a case. The findings of that survey are set forth in the
chart below. ?* The chart applies the negotiated fee schedul e of
each case to both the actual settlenent reached in the case (if
known), and the $10.5 mllion settlement negotiated in this case.
Several observations are readily apparent fromthis information.
First, the POF attorney fee awards are generally |ower than the
across-the-board POF fee awards discussed above. This is true
whet her the actual settlenent figure, or the $10.5 mllion figure
is used. Second, the mpjority of the fee structures resulting from
an early conpetitive process are nore conplicated and nuanced t han
the typical post-settlenent, POF awards. Significantly, these fee
structures are tailored to the actual risk/reward eval uation of
each case. Third, the conpetitive fee structures uniformy reflect

a downward scaling as the settlenent fund increases.

2l This chart does not attenpt to enconpass every district
court case that has used a conpetitive bidding process. |nstead,
the chart consists only of bidding cases for which information
relating to the fee structure was readily accessible
el ectronically. The Court 1is aware that there are other
conpetitive bid cases, but they were not included in this sunmary
because the fee data were not readily accessible.
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The summary is as foll ows:

$%)OGE:>M A%)T(U);\L
CASE AND FEE STRUCTURE RECOVERY?22 | RECOVERY
In re Oacle Securities Litigation,
No. 3:90-cv-0931-VRW(N. D. Cal.)
Recovery 0-12 nont hs 13+ nont hs
First $1M 24% 30% 22.86% 19. 2%
Next $4M 20% 25%
Next $10M 16% 20%
Excess of $15M 12% 15%
In re Wells Fargo Securities Litigation,
No. 3:91-cv-1944-VRW (N.D. Cal.)
Recovery < 12 > 12 Tri al
nont hs nont hs forward
First $3M 24% 27% 32% 25.48% noH
Next $7M 22% 25% 30% ave| &”
Excess of $10M 20% 23% 28%
In re Amino Acid Lysine Antitrust Litigation,

No. 1:95-cv-7679 (N.D. II1.)
Recovery
First $5M 20% 17.38% 7. 789%°
Next $10M 15%
Next $10M 10%
Excess of $25M no additional fee

22 This colum applies the $10.5 mllion settlenment in this
case to the particular fee structures of each bi ddi ng case in order
to calculate what percentage Plaintiffs’ attorneys would have
recei ved under that fee structure.

2 This percentage i s based upon the approximated $45 mllion
in “proposed paynents in settlenent by three of the defendants in
this antitrust action,” referenced in In re Amno Acid Lysine
Antitrust Litig., No. 95 C 7679, 1996 W. 411665, at *1 (N.D. 111.
July 18, 1996).
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% OF % OF
CASE AND FEE STRUCTURE RﬂES éOOVEE’ '\R"Y Rég(l;\L;é:iY
Wenderhold v. Cylink Corporation,
No. 3:98-cv-4292-VRW (N.D. Cal.)
Recovery Pl eadi ng Post - Post - Post -
—>Mbtion Dismss Sum Trial
Di sm ss —>Sum Judgmt. —>Fi nal
Judgnt . ->Tri al
Appeal 12. 86% not
$0- $500, 000 10% 25% 30% 35% avai | -
Next $500,000  10% 17. 5% 25% 30% abl e
Next $4M 5% 15% 17. 5% 20%
Next $5M 5% 10% 15% 12. 5%
Next $5M 5% 7.5% 12.5% 12.5%
Next $5M 5% 5% 10% 10%
Excess of $20M 5 2.5% 5% 10%
In re Bank One Sharehol ders C ass Actions,
No. 1:00-cv-880 (N.D. II1.)
Recovery
First $5M 17% 14. 38% 6. 119"
Next $10M 12%
Next $10M 7%
Excess of $25M no additional fee

24 This percentage is based upon the settlenent figure of $45
mllion. (See In re Bank One S holder dass Actions, No. 00-cv-
880, Dkt. No. 130 (accessed electronically via PACER)).
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% OF % OF
CASE AND FEE STRUCTURE $10. SM ACTUAL
RECOVERY RECOVERY
In re Condi sco Securities Litigation,
No. 1:01-cv-2110 (N.D. I11.)
Any sum recovered 7.5% 189%6° 18%
In re Quintus Corp. Securities Litigation,
No. 3:00-cv-4263-VRW (N.D. Cal.)
Recovery Pl eadi ng Post - Post - Post -
—>NMbtion Dismss Sum Tri al
Di sm ss —>Sum Judgnt. —>Fi nal
Judgnt . ->Trial Appeal
First $4M 7.5% 8. 5% 9% 9% 8. 07% 8. 09%
Next $4M 7% 8% 8.5% 8.5%
Next $4M 6. 5% 7.5% 8% 8%
Next $4M 6% 7% 7.5% 7.5%
Next $4M 5.5% 6% 6.5% 6. 5%
Excess $20M 5% 5. 5% 6% 6%
VEAN: 17% 11. 84%

Exami nation of ex-ante fee arrangenents resulting from a

conpetitive process indicates, as Judge Wal ker has noted, that “the

bid set forth a 7.5 percent recovery,
petitioned for, and received,
to be absolutely

2> Al t hough the ori gi nal
after settlenent, plaintiffs’ counsel
a fee equal to 18 percent. Thus, in an effort

fair to Plaintiffs’ counsel in this case, this Court has decided
that the actual recovery of 18 percent should be listed in this
colum, not the negotiated rate.
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25 percent benchmark is often above the | evel of fees necessary to
enli st conpetent counsel to prosecute securities class actions.”

In re Quintus Sec. Litig., 148 F. Supp. 2d 967, 974 (N.D. Cal.

2001); see also In re Condisco Sec. Litig., 150 F. Supp. 2d 943,

947 n.7 (N.D. I'll. 2001) (“[T]his Court’s prior experience as well
as the bidding results in the present case confirmthat the cited
myt hic norm[of 25 percent to 35 percent] is grossly excessive even
where substantially smaller [than $100 nillion] anbunts are at
stake.”). Although not perfect,? it is plain fromthe experience
of the judges who have utilized conpetitive bidding that it
generates | ower PCF fee arrangenents fromhighly respected counsel,
returning substantial value to the class wthout sacrificing

quality of representation.?

This Court has no doubt that had a fee arrangenent been

negotiated in advance in this case, and if a conpetitive bid

26 Certainly, conpetitive bidding has faced criticism
primarily fromthe Third Grcuit. See, e.g., In re Cendant Corp.
Litig., 264 F.3d 201, 273 (3d Cr. 2001) (“Because a court-ordered
auction involves the court rather than the | ead plaintiff choosing
| ead counsel and determng the financial terns of its retention,
this latter determ nation strongly inplies that an auction is not
generally perm ssible in a ReformAct case, at | east as a matter of
first resort.”); see also 2002 Report of the Third Crcuit Task
Force. Proponents in the Seventh GCrcuit and the district judges
such as Judge Wal ker argue conpel lingly that conpetition increases
value to the class without sacrificing quality.

2" Perhaps, as Judge Shadur has comment ed, the bidding cases
will eventually yield enough data to constitute a new normat far
| oner percentages at sone future point. Condisco, 150 Fed. Supp.
2d at 951. The above summary may be a start.
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process had been used, then the negotiated fee would have been
considerably | ess than 26 percent. How nuch less is very difficult
to assess ten years after the comencenent of the action,
particularly where the Court only inherited the case in Decenber

2002.

Turning then to the appropriate attorney fee award,
application of the formulas derived fromthe bidding cases to the
10.5 mllion settlenent of this case yields a nean award of 17
percent. The nean award derived fromthe various studi es di scussed
in this decision is 26 percent. Having considered at length the
import of this data, the Court concludes that a reasonable
percentage in this case shall be calculated by averaging the 17
percent figure from the narket-based cases with the 26 percent
figure derived from the various studies. Therefore, this Court
finds that, inlight of all the circunstances, a fee award on a POF

basis of 21.5 percent, or $2,257,500 is reasonable.?®

In other cases currently pending before this Court, a simlar
application of market-based information will be used to set a
reasonable fee; in future cases this Court intends to utilize a
conpetitive process to set the attorneys’ fee at the outset of the

[itigation.

26 Applying the |odestar of $8,057,300.50 to this figure
yields a lodestar multiplier of slightly Iess than .3.
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VI1. Concl usion

It

ENTER:

is hereby ordered as foll ows:

The Motion to Certify the Class pursuant to Rule 23(b)

i s GRANTED;
The Motion for Final Approval of C ass Action Settl enment

and Plan of Allocation is GRANTED

Plaintiffs’ Mdtion for Attorneys’ Fees is GRANTED in the

amount of $2, 257, 500;

Plaintiffs’ Mtion for Reinbursenent of Expenses is

GRANTED i n the anmount of $915, 414.01;

The anounts of fees and expenses shall bear interest at
the same rate and fromthe sane date as the Settlenent

Fund.

WlliamE Smth
United States District Judge

Dat e:
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