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VEMORANDUM AND ORDER

ERNEST C. TORRES, Senior U S. D strict Judge.

| nt roducti on

Commonweal th Land Title Insurance Conpany (“Commonweal th”)
brought this action seeking a declaratory judgnent that a title
i nsurance policy issued by Commonwealth to IDC Properties, Inc.
(“1DC") affords no coverage to IDC s | oss of devel opnent rights in
portions of the Goat |sland South Condom ni um conpl ex in Newport,
RI. IDChas filed counterclai ns agai nst Coomonweal th for bad faith
deni al of coverage. |IDC also has filed third party cl ai ns agai nst
Edwards & Angell, LLP (now Edwards Angell Pal ner & Dodge) (“E&A")
and Tinmothy More, the attorneys who represented I DC in devel oping
t he Goat | sl and Sout h Condom ni umand obtaining the title insurance
policy from Comonweal t h

The case is presently before this Court for consideration of
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Commonweal th’s notion to sever the third party claimin which EGA
and More join. Because | find that there are factual and |ega

i ssues common to both Commonwealth’s clains and the third party
claims and that severing the clains may create a risk of
i nconsi stent judgnents, the notion to sever the third party claim
is denied.?

Backgr ound

Mbst of the relevant facts are set forth in Anerica

Condom niumAss’n, Inc. v. IDC 1lnc., 844 A 2d 117, 122 (R 1. 2004)

(“Anerica Condominium |”) decision clarified on reargunent, 870

A . 2d 434 (R 1. Apr. 8, 2005) and may be summari zed as follows. |1DC
owned approximately 23 acres of land on CGoat Island which it
pl anned to devel op in stages. A Master Condom nium Decl aration
(“Master Declaration”) divided the property into several parcels on
whi ch residential condom ni umbuil dings were to be constructed. By
March of 1998, condom ni um bui | di ngs had been constructed on three
of the parcels and sone of the individual units had been sold. The
three remaining parcels (South, Wst, and North) still were
undevel oped and the Mater Declaration was anmended to give d obe
Manuf acturing Co., IDC s predecessor, rights on the South and West
parcels as well as the right to convert the North parcel into a

mast er common el ement. Anerica Condom niuml, 844 A 2d at 120-21.

The Master Declaration agreenent provided that the devel opnent

The notion to sever and stay the bad faith claimpreviously was
gr ant ed.



rights would expire on Decenber 31, 1994. |d. at 121.

In 1994, dobe, and later IDC, sought to extend the Decenber
1994 deadl i ne by anending the Master Declaration. The anmendnents
purportedly were approved at special neetings attended by d obe/ I DC
and representatives of the unit owners. 1d. at 122.

Commonweal th all eges that, in Decenber of 1997, associations
of unit owners disputed the validity of the anendnents on the
ground that they had not been unani nously approved and threatened
to bring suit. In January 1998, |IDC and the associ ations entered
into a tolling agreenent that extended the statute of limtations
on the associ ations’ clains. At approximately the sane tine, |1DC
applied for and obtai ned the Conmonweal th title policy that is the
subject of this litigation. |IDC then proceeded to construct the
Newport Regatta Club, investing substantial sunms of noney in the

North Unit. Anmerica Condomniuml|l, 844 A 2d at 134.

Commonwealth’s policy insures both IDCs title and its
devel opnent rights in the property. However, it includes a section
entitled “Exclusions From Coverage” which provides:

The followng matters are expressly excluded from the
coverage of this Policy and the Conpany will not pay | oss
or danmamge, cost, attorneys’ fees or expenses, which ari se
by reason of: . . . adverse clains or other matters: (a)
created, suffered, assuned or agreed to by the insured
claimant; (b) not known to the Conpany, nor recorded in
the public records at Date of Policy, but known to the
insured claimant and not disclosed in witing to the
Conmpany by the insured claimant prior to the date the
i nsured cl ai mant becane an insured under this Policy.
(Pl.”s Conpl. ¢ 10.)



On May 29, 1999, the associations sued IDCin state court and
in June 2001, the Rhode Island Superior Court ruled that IDC s
devel opment rights in a portion of the insured property had
expired. That pronpted Commonwealth to bring this action seeking
a declaration that I1DC s devel opnent rights are excluded from
coverage because IDC failed to disclose the clains of the unit
owners.

Wil e this action was pendi ng, the Rhode |Island Suprene Court
i ssued two opinions affirmng the Superior Court judgnent agai nst
| DC. In the first opinion, the Supreme Court held that the
amendnents extending the deadline for the exercise of IDCs
devel opnent rights were void because the unit owners did not
unani nously consent, and upon expiration, that title to the
property on which the devel opnent rights had expired was vested in

the unit owners. American Condom niuml|, 844 A 2d at 130, 132-33.

After reargunent the Suprene Court issued a second opinion
affirmng the Superior Court judgnent, but this tinme on the ground
t hat because the parcels in question always were common el enents,
“title rested with the unit owners in common ownership from the

creation of the condomnium”™ America Condom nium Ass’n Inc. V.

IDC, Inc., 870 A 2d 434, 443 (R 1. 2005) (“Anerica Condoni ni um

).

As a result of that decision, IDC asserted its third party

clains against its attorneys alleging that any |ack of coverage



would be attributable to the attorneys’ negligent failure to
di scl ose the relevant facts.
Anal ysi s
Standard for Severance of C ains

A notion to sever a claimand totry it separately i s governed

by Federal Rule of G vil Procedure 42(b), which provides:

(b) Separate Trials. The court, in furtherance of
conveni ence or to avoid prejudice, or when separate
trials will be conducive to expedition and econony,
may order a separate trial of any claim. . . or
third party claim . . . always preserving
inviolate the right of trial by jury as decl ared by
the Seventh Amendnment to the Constitution or as
given by a statute of the United States.

I n deci ding whether to sever clainms and try them separately,

a court shoul d consider a nunber of factors, including: (1) whether
separate trials wll help to sinplify the issues and avoid
confusion; (2) whether separate trials will result in duplication
of evidence; (3) whether separate trials will create a risk of
i nconsi stent verdicts; (4) whether separate trials will result in
an efficient use of judicial resources; (5) whether separate trials

will expedite or delay the proceedings; and (6) the effect on the

parties’ rights to a jury trial. See Thorndi ke ex rel. .

Dai m erChrysler Corp., 220 F.R D. 6, 7-8 (D. Me. 2004); O Dell wv.

Hercules, Inc., 904 F. 2d 1194, 1202 (8th Cr. 1990) (“In exercising

di scretion [under Rule 42(b)], district courts should consider the
preservation of constitutional rights, clarity, judicial econony,

the likelihood of inconsistent results and possibilities for



confusion.”); Stanley v. Bray Termnals, Inc., 197 F.R D. 224, 230

(N.D.N. Y. 2000) (when considering whether clains should be tried
separately, court should consider whether the issues “are (1)
significantly different from one another; (2) triable by jury or
the court; (3) have a different discovery posture [sic] (4) require
the testinony of different w tnesses and docunentary proof; and (5)
whet her prejudice will result if severance is not granted.”); Wbb
V. Hyman, 861 F. Supp. 1094, 1120 (D.D.C. 1994) (quoting 9 Charles
A Wight & Arthur R MIller, Federal Practice and Procedure, 8§
2388 (1971))(“If a single issue could be dispositive of the case,
and resolution of it mght make it unnecessary to try the other
i ssues, separate trial of that issue nmay be desirable to save the

time of the court and reduce the expense of the parties.”).

Here, Commonwealth clains that there is no coverage because
IDC failed to disclose the challenge to its devel opnent rights
and/ or existence of the tolling agreenment when it applied for the
title policy. IDC claims that it made all of the required
di scl osures, or, alternatively, that any failure to disclose was
due to negligence by its attorneys who were hired to obtain the
policy.

The dom nant factual question underlying all of these clains
is: what disclosures were or were not made to Commonweal th?
Litigating the clainms separately would require that the sane

evi dence be presented twice. Mreover it would create a risk of



i nconsi stent verdicts. In the trial of Comonwealth' s claim
against IDC, it mght be determned that there is no coverage
because E&A failed to disclose all relevant information to
Commonweal th. Then, in the trial of IDC s clains against E&A, it

m ght be decided that |1 DC cannot recover from E&A because E&A did

di sclose the relevant informati on to Commbnweal t h

The duplication of effort and risk of inconsistent verdicts
creat ed by severance greatly outwei ghs any sinplification of issues
that may result from trying them separately and, therefore
elimnating evidence fromthe first trial regarding what was said
between | DC and E&A.

Concl usi on

For all of the foregoing reasons, Conmonwealth’s Mdtion to
Sever the Third Party Caimis hereby denied.

I T 1S SO ORDERED

Ernest C. Torres
Sr. United States District Judge

Dat e:



