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Presenter Notes
Presentation Notes
Things to consider before sitting down with witness:
Your role (Kelvey) 
Importance of preparation and setting your witness up for success
Who your witness is
Purpose of depo
Who’s on the other side




"Defending”
the ’

Deposition?

Objéction!



Presenter Notes
Presentation Notes
Defending – a misnomer

With limited exception, once the deposition starts, you can do nothing to stop it.



Kelvey v. Coughlin

I'M NOT A POTTED PLANT. I'M HERE AS THE
LAWYER. THAT'S MY JOB.

- BRENDAN SULLIVAN -



Presenter Notes
Presentation Notes
In Plaintiff’s mtc, plaintiff asserted that the first deposition taken was so adversely affected by the improper comments, objections, and instructions made by Coughlin's counsel that they interfered with useful discovery.
Trial justice: "directing defendant's counsel to refrain from offering gratuitous comments, directing the deponent by objecting in any manner other than stating an objection and a legal basis for the objection; and to refrain from dialogue on the record during the course of the deposition.“
Coughlin has informed the court that directing of a deponent not to answer a question is a fairly common occurrence involving both plaintiffs' and defendants' counsel. If that is the case, the court welcomes this opportunity to address the matter.
The only instance, we repeat, the only instance in which an attorney is justified in instructing a deponent not to answer is when the question calls for information that is privileged.
Otherwise the objection is stated, and the evidence objected to is taken subject to the objections.
1. Counsel for the deponent shall refrain from gratuitous comments and directing the deponent in regard to times, dates, documents, testimony, and the like.
2. Counsel shall refrain from cuing the deponent by objecting in any manner other than stating an objection for the record followed by a word or two describing the legal basis for the objection.
3. Counsel shall refrain from directing the deponent not to answer any questions submitted unless the question calls for privileged information.
4. Counsel shall refrain from dialogue on the record during the course of the deposition.
5. If counsel for any party or person given notice of the deposition believes that these conditions are not being [**9]  adhered to, that counsel may call for suspension of the deposition and then immediately apply to the court in which the case is pending, or the court in which the case will be brought, for an immediate ruling and remedy. Where appropriate, sanctions should be considered.



Be Prepared... the meaning of the motto is that a
scout must prepare himself by previous thinking out
and practicing how to act on any accident or
emergency so that he is never taken by surprise.

(Robert Baden-Powell)

izquotes.com



Presenter Notes
Presentation Notes
So, if at the deposition you are limited to saying objection + a few other words for the grounds of your objection, when are you “defending” the deposition 

In your preparation


The

Unprepared

M NOT AS.PREPARED FOR THIS
AS T THOUGHEEWOULD BE



Presenter Notes
Presentation Notes
Consequences = Surprise, Disaster, Irreparable damage to case

You do not want to be hearing information for the first time from your witness/client in their deposition
You do not want them to make such a grave mistake that it leads to irreparable damage to your case
You most certainly do not want your witness to behave in a way that could lead to drastic sanctions






Presenter Notes
Presentation Notes
Real life, recent example
Brief background:
Breach of Contract and theater partnership lawsuit related to the operation of a theater in San Fransisco 
Carole Shorenstein Hayes was deposed in the context of the litigation


In an addendum, the appellate court commented on Carole Shorenstein Hayes’s misconduct during her deposition
Notably, this was not an issue raised on appeal by either party
The addendum has no bearing on the outcome of the case – but the court was compelled to address the misconduct of Hays and the role of her attorney when faced with such a situation
What was Hayes’s alleged misconduct?


The

Transcript
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Have you ever been deposed before?
Yes.

How many times?

Once.

When?
I believe it was a while ago.

What was the matter about?
It was a difference of opinions.

I'm sorry, go ahead. Were you done with your answer?
Yes.

A difference of opinion about what?
How best to proceed in one’s lives.
Was it involving a lawsuit?

Oh, definitely.'>*


Presenter Notes
Presentation Notes
It goes on…


The

Transcript

Q. How much time did you spend with your counsel to prepare for the
deposition?

A. Sufficient.

Q. How much is sufficient?

A. The appropriate amount needed.

(). Can you give me an estimate of the amount of time?
A. It was completely enjoyvable.

Q. How many times did you meet with your counsel to prepare for the
deposition?

A. Preparation is always a good thing.

Q. That wasn’t my question. How many times did you meet with your
counsel to prepare for the deposition?

A. I met with them — I'm not understanding the question.

Q. You told me you met with your counsel to prepare for the deposition.
A. Sure.

Q. How many times?

A. Well, see, I think of time as a continuum. So I think I met with them from
the beginning to the end. And the beginning was the start, and then there
was the rehearsal, and then there was the preview, and now it 's what I think
of as the performance. So, in my mind, I'm answering what you 're asking.
If you could be mare specific. Do you want hours?

Q. Yes.

A. Oh, Idon’t wear a watch. So I know the sun coming up in the morning
and the moon coming up at night.

Q. Can you tell me the number of times that you met with your counsel to
prepare for the deposition? I'm looking for a number.

A. Well, I gave you that.


Presenter Notes
Presentation Notes
But wait there is more


The

Transcript
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Did you go to college?

Well, yes.

Where?

I mean tuition was paid.

Where did you go?

Oh, I had books from a lot of different places.
Did you enroll at any of those places?

Oh, sure.

Where did you enroll?

Many, many universities — not that many — a few.
So you enrolled n a few universities?

Throughout my years, sure.


Presenter Notes
Presentation Notes
And more…



The

Transcript

Q.

Since you completed your studies at NY'U, have you had employment

anywhere?

A.
Q.

(=EE S S I S E S S R =

How do you define “employment”?

You've never used the word employment in your life?

I'm just wondering how you define it.

Have you used the word employment in your life, ever?

I'm asking you.

You don’t get to ask the questions. 1 get to ask the questions.

Oh, sorry.

Have you ever used the word employment in your life?
I've used many words.

Have you used the word employment in your life?

It’s a word I'm familiar with.

What is your understanding of the word employment?
Well, I think it has to do with — I'm not sure.

You're not sure what the word employment means?
Yeah.

Have you ever worked for any kind of company or somebody who might

be referred to as an employer?

Al

Q.
A.

Possibly.
You're not sure?

T would say sure.


Presenter Notes
Presentation Notes
The court has about 16 pages worth of the depo transcript in the addendum. I can only imagine what wasn’t included.



This is a representative but incomplete identification [**72] of Hays's ridiculous and problematic responses to questions. It appears from the cover
page of the deposition transcript that the only Delaware lawyer present was an attorney representing the nominal defendant, SHN. 187 Two
attorneys appeared at the deposition on behalf of Hays, including Brian T. Frawley, a partner with Sullivan & Cromwell LLP +, and an associate from
that firm. 168 They were both admitted pro hac vice in the Court of Chancery proceedings. Frawley took the lead in defending Hays's deposition.
From our reading of the record (the transcript), it appears that Frawley made no attempt to put an end to Hays's flagrantly evasive, nonresponsive,

and flippant answers. In fact, at one point, the examiner implored Frawley to control his own client but was rebuffed:

MR. DOLUISIO: I just want to know for the record, Mr. Frawley, | don't want this deposition to go multiple days. It will. I'm getting non-

responsive answers and now I'm getting speeches. I'm trying not to be rude. | think you recognize what I'm going through here.

MR. FRAWLEY: | think you frankly deserve that one, but we'll go on.

[*78] MR. DOLUISIO: | asked her where she was employed.

MR. FRAWLEY: That's not really what you asked her.[**73] But are you done, Carole.

THE WITNESS: Uh-huh. 169


Presenter Notes
Presentation Notes
Not just on the witness – the lawyer did nothing to put an end to the witness’s evasive/non-responsive answers

It will likely happen that you have a poorly behaved witness, regardless of your preparation work – but, if you do nothing about it, it can have catastrophic impacts on your case – additional discovery/depositions, sanctions, discipline, dismissal of case


Perhaps this episode can be used positively as a lesson to those training new lawyers on deposition skills. Lawyers have an obligation to ensure

that their clients do not undermine the integrity of the deposition proceedings by engaging in bad faith litigation tactics; they cannot simply sit

and passively observe as their client persists in such conduct. Given [**75] the restrictions on conferring with a client during deposition

proceedings, these points obviously should be addressed beforehand in the deposition preparation.



Presenter Notes
Presentation Notes
Court here made it clear – you cannot sit and passively observe bad behavior of a client



Perhaps this episode can be used positively as a lesson to those training new lawyers on deposition skills. Lawyers have an obligation to ensure
that their clients do not undermine the integrity of the deposition proceedings by engaging in bad faith litigation tactics; they cannot simply sit
and passively observe as their client persists in such conduct. Given [**75] the restrictions on conferring with a client during deposition

proceedings, these points obviously should be addressed beforehand in the deposition preparation.

What Do

You Do???

What about Kelvey v.
Coughlin?

ONE MUST PREPARE
FOR ANY EVENI



Presenter Notes
Presentation Notes
Why is this important – because you, hopefully, would be able to deal with most of this during preparations – making sure witness understands what is going to take place and what is expected of them

And if for some reason you have a bad apple of a witness, don’t sit by passively and let them behave in a way that could jeopardize your case





First,
Prepare
Yourself
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Presenter Notes
Presentation Notes
Deposing Lawyer Knows and Controls:
“Who, What, When, Where, Why and How” of Deposition
You are on “Receiving End.”

The lawyer preparing their witness
Ask your own “Who, What, When, Where, Why & How” re: your Witness/Deposition Itself
Know the ins and outs of your case
Know your discovery materials
Know opposing party’s discovery materials
Know the caselaw for claims in your case
What is the purpose of the deposition




Multiple Uses

of Deposition

* Trial — Cross Examination

* Trial — Missing, Dead, Unavailable Witness
* Dispositive Motions and Other Motions

- Mediation

° Settlement Demand Packages

- Case/Witness Evaluation for Client

- Other Proceedings, including Criminal

* Video Depositions

- Media Interest/Reputational


Presenter Notes
Presentation Notes
What is the Intended Use? Why?
What are “Unintended” Uses & Consequences?
Protective Order?



*  Party Witness — Individual
*  Party Witness — Rule 30(b)(6)
*  Employee of Party

Types of

*  Former or Problem Employee

W|tn €55€5 *  Expert Witness

*  Non-Party, Non-Aligned (e.g., Percipient Witness)



Presenter Notes
Presentation Notes
Every depo prep is going to be a little bit different and dependent on your case, but for an individual party witness, employee of a part, former or problem employee, non-party/non-aligned witness, prep is going to look pretty similar 

Experts and 30(b)(6)s are a bit different


30(b)(6)

Deposition

(6) Notice or Subpoena Directed to an Organization. In its notice or subpoena, a party may name as the
deponent a public or private corporation, a partnership, an association, a governmental agency, or other
entity and must describe with reasonable particularity the matters for examination. The named organization
must designate one or more officers, directors, or managing agents, or designate other persons who consent
to testify on its behalf; and it may set out the matters on which each person designated will testify. Before or
promptly after the notice or subpoena is served, the serving party and the organization must confer in good
faith about the matters for examination. A subpoena must advise a nonparty organization of its duty to confer
with the serving party and to designate each person who will testify. The persons designated must testify
about information known or reasonably available to the organization. This paragraph (6) does not preclude a
deposition by any other procedure allowed by these rules.






Who isYour

Witness?
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Presentation Notes
The knows it all expert?
The witness who can make magic grits in under 5 minutes?
The witness who is thinks she can see, but maybe needs some thicker glasses?

Why is your witness being Deposed?
	About What?
	How Can this Deposition be Used?
	Problems (and/or Advantages?) Opportunity?
	Risks/Benefits of Witness?
	How to Best Prepare This Witness.




'igil SchittsCreek

Witness and

Their Baggage

\‘(-VHY SHOULD | BE THE ONLY ONE



Presenter Notes
Presentation Notes
Lots Follows:	 @ Unique, Personal/Subjective Perspectives
	E.g., Physical/Mental Health/Memory
	Criminal History or Risk/Job Loss/Embarrassing
	Cooperative? Antagonistic? Axe Grinder?
	Vested Interest/Disinterested? Objective?
	Privileges to Assert?
	Experienced? Inexperienced?
	Personality?
	SWOT Analysis??
WHY??
	Why This Witness??    i.e., “Purpose” of Depo
Fact finding expedition?
Nail down admissions of facts?
“Size-up,” evaluate & test credibility?
All of above?
OR,
	What is its Intended Use??
Pure Discovery – “Funnel” Depo?
Set up Dispositive Motion?
De Bene Esse?
Mediation/Settlement Brochure?
Video? Why?
Multiples of Above?
What is Likely Scope of Deposition??
Issue Areas?
Perceived Facts? Policies/Procedures?
Opinions?
Corroborate/Contradict?
Impact on other Witness’ Credibility?
How Will I Know These Things??
Pleadings
Paper Discovery
Rule 30 (b)(6) Notice 
Depo Notice/Subpoena Schedules
Your Own Investigation/Analysis 
Call Deposing (and other) Counsel
What about My Witness? 
Vett Witness’ Background -- online
Key Documents Pertaining to Witness
Transcripts/Summaries of Others
Transcripts/Writings of This Witness
Terms, Protocols Used by Witness
Regulations, Bylaws, Contracts, Specs, Methodologies applicable to Witness

NOW, You are Ready to Sit Down With Your Witness




NOW, You are
Ready to Sit
Down With

Your Witness

ONEMUST CHAMPION
' ONESELF ANDSAYL

L



Presenter Notes
Presentation Notes
1. Reducing witness anxiety
location/parking
How to dress/appearance
Behavior/demeanor
What not to bring
Health or personal problems
Taking the time to answer witness questions 

2. Mechanics of depo and what to expect

3. Guidelines
Asking questions re: lawsuit
Can take breaks; answer pending question before breaks
Verbal responses
1 person talking at a time
 




* Prepare
* Reassure
PR.E.P

* Educate

* Practice



Presenter Notes
Presentation Notes
UNDERSTAND WITNESS’ PERSPECTIVE (Differs from Lawyers?)
How do Witnesses Look at Things? 



Preparing your witness isn’t just about preparing them for the subject matter of the deposition.  
Also includes the unknowns – where they will be, oath, what they should expect 



What is a
Deposition?

What is going
to happen?

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

JANE DOE,
Plaintiff

V. C.A. No. 1:23-cv-00401-MSM-PAS

ABC CORP., XYZ CORP,
Defendants

NOTICE TO TAKE DEPOSITION

DEPONENT: Jane Doe

DATE: Tuesday, March 28, 2023

TIME: 10:00 AM

Please take notice that pursuant to Rules 26 and 30 of the Rhode Island Federal Court Rules

of Civil Procedure, the defendants in the above-captioned matter will take the deposition of the above-
named individual on oral examination, which examination will continue from day to day until
completed. This deposition is to commence on the date and at the time above stated at the DeSisto
Law LLC, 60 Ship Street, Providence, RI 02903, before a Notary Public commissioned in the State

of Rhode Island.


Presenter Notes
Presentation Notes
Your witness may not know what a deposition is

Do your homework & then reassure and educate witness.
PREPARE:
Three Hours Preparation Time for each Hour of Depo??
More for 30(b)(6); Party; Expert; Problem Witness??
Go over and over Admonitions
 
REASSURE: 
I’ll be there, You’ll be prepared, You’ll be protected.
Go over Rules
The Oath
“Anti-False Testimony Principle”
Knowing v. Guessing -- Memory & Recall
Kelvey v. Coughlin & Its Limitations on Counsel
Privileges – If, When and How to Assert
Objections – What they are, why asserted, practicality/flags
Objection & Answer??   and   Instructions Not To Answer Rule 30(d)(3) Motion to Suspend (Suspend, terminate, limit – bad faith or unreasonable – so as to annoy, embarrass or oppress witness)
Can Clarify/Correct Answers because you can ask Questions too.
Read, Correct & Sign.






Wit and result in

and a jail term of up to 180 days

Fo4th Judicial District Court Jerry L Phillips

F



Presenter Notes
Presentation Notes
Pro’s and con’s

Pro: 
Convenient/time saver
Can avoid some postponements
Avoid travel expensive 
Witness may be more comfortable in known space
Easier for witness to avoid being flustered



Cons:
Can be challenging to get a good read on witnesses
Reviewing documents can be challenging when shared on screen – becomes even more important to talk through documents with witness
Technology can be finicky (audio, video, internet connection) 


UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

Misc. Business Docket

In re: JEFFREY ROSIN. No. 21-me-91571-LTS

e

Cautionary ORDER TO SHOW CAUSE
P a U S e SOROKIN. . September 9, 2021

On August 31, 2021, pursuant to District of Massachusetts Local Rule 83.6.5(c)(2),
attorney Jeffrey Rosin was referred for potential attorney discipline. See Doc. No. | (reflecting
Judge Talwani’s finding that Rosin “exploit[ed] the remote nature of [a] deposition™ by

“coaching™ and feeding answers to the witness “numerous times over the course of the day”).



Presenter Notes
Presentation Notes
Deposition conducted via zoom
Rosin and client both wearing masks
Rosin caught by opposing council coaching client and feeding answers

Is this a case of an un-prepared or under-prepared witness?



What
happened?

2)

Rosin shall, within twenty-eight days after service of this Order, appear and show
cause m writing why disciplinary action against him should not be taken mn Light
of Judge Talwani’s findings. In that filing, Rosin may request a hearing and
address the nature of discipline to be imposed. A hearing will be held if

requested; otherwise, the matter will be determined on the paper record.


Presenter Notes
Presentation Notes
Show Cause order issued: why [further] disciplinary action should not be taken



What
Happened?

UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUSETTS

)
ROBERT M. FARRELL, Clerk of Court, )
)
Movant, )
)
V. ) Misc. Business Docket
) No. 21-91571-LTS
JEFFREY ROSIN, }
)
Respondent, )
)
ORDER
January 19, 2022
SOROKIN, J.

Pursuant to the District of Massachusetts Local Rule 83.6.5(c){2), Attorney Jeffrey Rosin
was referred to this Session of the Court for potential attorney discipline by Judge Talwani on

August 31, 2021. Doc. No. 1 (finding “the allegations of attorney misconduct both ‘reasonably


Presenter Notes
Presentation Notes
Jan 19, 2022 the Court made its ruling


Adfter careful consideration, the Court finds under the applicable standard that Attorney
Rosin’s conduct at one deposition in the case pending before Judge Talwani violated the
Massachusetts Rules of Professional Conduct, applicable to lawyers practicing before this Court.
L.R. 83.6.1(d). In particular, Rule 3.4(c) provides that counsel “shall not knowingly disobey”

other rules of the tribunal, such as Federal Rule of Civil Procedure 30{d) which permits sanctions

W h a t for conduct by a lawyer that “impedes, delays, or frustrates the fair examination of [a] deponent.”

happened?

And, Rule 8.4(h) provides that “[i]t is professional misconduct for a lawyer to . . . engage in any
other conduct that adversely reflects on his or her fitness to practice law.” The conduct at issue
here plainly ran afoul of these Rules. Attorney Rosin has never disputed nor denied the conduct
giving rise to this proceeding. Thus, there 15 no need to delve further into the factual record on

this point.



Presenter Notes
Presentation Notes
First: finding that Rosin’s conduct violated the Massachusetts rules of professional conduct


In addition, Attorney Rosin has already suffered several consequences for his
misconduct. He had to withdraw from the underlying case. He paid the fees of opposing
counsel for the motion for sanctions, He and his firm forgave the fee for representing his client
in the underlying case, which approximated $65,000, and he spent additional uncompensated
time getting his former client’s new lawyers up to speed. Most significantly, he has been

impacted professionally and personally by the public nature of the reprimand, the initiation of

Consequences

this public misconduct proceeding, and the media attention garnered by these events. Finally,
Attorney Rosin has also accepted responsibility for his misconduct, something becoming
increasingly less common.

Considering the totality of the circumstances, the Court refers Attorney Rosin to Lawyers
Concerned for Lawyers for the limited purpose of receiving and completing counseling on better

management of emotions and judgment in the face of adversity. The Court finds no other or



Presenter Notes
Presentation Notes
Second:
referred to Lawyers Concerned for Lawyers for limited purpose of counseling re: better management of emotions and judgment

But that isn’t all: 
In the underlying case Rosin was: 

Required to withdraw from case
Paid fees to opposing counsel re: motion for sanctions
$65k “forgiven” by Rosin’s firm for Client’s legal fees
Uncompensated time getting new attorney up to speed
Most importantly: embarrassment personally and professionally




A
The Oath V '

02-01-88 08:26:30



Presenter Notes
Presentation Notes
Ensure witness knows they’re swearing to tell the truth


Reporter &
Transcript


Presenter Notes
Presentation Notes
Everything is Recorded
Videos Live Forever
Sarcasm doesn’t translate



Opposing

Counsel?



Presenter Notes
Presentation Notes
Dunce -  un- or under- prepared?
shark
Meanie



Videotaped
Deposition

MAR 6

2004 14:29:12

-—
-
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Presenter Notes
Presentation Notes
Will the depo be videotaped or recorded: Check the deposition notice
Your witness absolutely needs to know this
Recording could be used for trial purposes 
How will witness look different at trial vs in depo
Not only do witnesses have to think about what they’re saying, and how that translates into a transcript, now have to consider the video recording:
Discuss facial expressions
Tone of voice
Body language






The Funnel



Presenter Notes
Presentation Notes
Prep for witness – generally  start out big picture and will progressively narrow in to lock in question/answer

Overview- open ended questions: What happened to cause the accident
The list – open ended still, but more narrowed in: scope of witnesses knowledge; how did you first learn about; who was involved; how were you involved; what was your job at the time; what were your responsibilities
lock in those answers – asking yes or no questions or using their responses back as a cross
Final step – is there anything else you know or remember






Exhibits



Presenter Notes
Presentation Notes
Did you review documents to prepare - Caution: documents that are not discoverable
You may or may not want to share documents with a particular witness for strategy reasons
Documents to refresh recollection
Caution: read each exhibit before answering questions



* Listen
« Understand
* Think

* Express



Presenter Notes
Presentation Notes
Listen Carefully to each Q.
Be sure to Understand Q – or ask for it to be repeated, rephrased, clarified or defined.
Think about Question & Implications.
Then Express the Answer – Concisely & Clearly

Volunteer;
Guess (Puzzle Phenomenon)
Argue – you are never going to convince the other side that you are right



Strategy

THE BATTLE OF CANNAE
215 B.C.
Destruction of the Roman Army

SEALECF vaES
= | s

!
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COnClUSIOn ONE MUST PREPARE

FOR ANY EVENI



Presenter Notes
Presentation Notes


Best way to defend is to prepare – both you and your witness

You’re not just a potted plant for deposition – but the real work is in preparation.
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