UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

KERRYN AZEVEDO,
Plaintiff,
V.

THE SMITHFIELD TIMES, INC.,
SENTINEL MEDIA GROUP, LLC,,
COMMON GROUND, INC., and
JOHN TASSONI

C.A. No. 20-cv-00341-MSM-PAS

Defendants.
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JURY INSTRUCTIONS




1. PROVINCE OF THE COURT AND JURY

Now ' that you have heard all the evidence and the
arguments of counsel, it is my job to instruct you on the law that
applies to this case. I will send a copy of these instructions into

the jury room so do not worry about memorizing them.

It is your duty to follow the law that I am about to give you
and to apply that law to the facts of the case as you determine

those facts to be from the evidence.

You are not to single out one instruction alone as stating
the law but must consider the instructions as a whole. You are
not to concern yourselves with the wisdom of any rule of law

that I give to you.

Further, nothing I say in these instructions and nothing
that I have said or done during trial is to be taken as an
indication that I have any opinion about the facts of the case. 1

do not.




You must perform your duties as jﬁrors without bias‘ or
prejudice towards any 'pérty. You must not be influenced by any
personal likes or dislikes, opinions, prejudices, or sympathy.
| That means that you must decide the case solely on the evidence
before you. You will recall that you took an oath promising to -
do so at the beginning of the case. All parties—and the law—
expect that you Will carefully and impartially consider all the
effidence, follow the law as it is now being giveﬂ to you, and

reach a just verdict, regardless of the consequences.




2.  ALL PERSONS EQUAL BEFORE THE LAW

This case should be considered and decided by you as an
action between persons of equal standing in the community, of
equal worth, and holding the same or» similar stations in life. All
parties are entitled to the same fair trial at your hands. All
persons stand equal before the law and are to be dealt with as

equals in a court of justice.



3.  EVIDENCE IN THE CASE

The evidence from which you decide the facts consists of
the sworn testimony of witnesses, the exhibits which have been
received into evidence, and any facts to which the lawyers have

agreed or stipulated.

In de‘cermining the facts in this case, you are to consider
only the eiridence that has been properly put before you when
determining the facts in this case. Evidence that the Court
- admits in full is properly before you for your consideration;
evidence that the Court has stricken or refused to admit 1s not
a proper subject for your deliberations and should not be given
consideration by you; Admitted evidence will be available to you

in the jury room for consideration during your deliberations.

It 1s the duty of counsel to protect the rights and interests
of their client, and in the performance of that duty counsel may' :

freely make objections to the admission of offered evidence. The




parties should not, in any manner, by penalized for counsel’s

doing so.

The fact that the Court admitted evidence over objection
should not influence you in determining the weight you should
give such evidence. Nor should statements made by counsel
influence your determination of the weight you will give the
evidence, if admitted. In other words, you should determine the
weight you will give such evidence based on your own
consideration of it and without regard to the ruling of the Court
or the statements of counsel concerning the admissibility of such |

evidence.




4. NOT EVIDENCE

Certain things are not evidence, and you may not consider

them in deciding what the facts are:

1.  Arguments and statements by lawyers are not
evidence. The Iawyeré are not witnesses. What they
~have said in their opening statemehts and clo.sing_
argumehts, and at other times, is inténded to help you
interpret the evidence, but it is not evidence. If the
facts as you remember them differ from the way the

lawyers have stated them, your memory controls.

2.  Questions and objections by lawyers are not evidence.
You should not be influenced by the objectio’n or by the

Court’s ruling on it.

3. Testimony or evidence that has been excluded or

stricken is not evidence and must not be considered.




4. Anyvthing vou may have seen or heard when the Court

was not in session is not evidence. You are to decide

the case solely on the evidence received at trial.




5. EVIDE‘NCE — DIRECT OR CIRCUMSTANTIAL

Evidence may be direct or circumstantial. Direct evidence -
1s direct proof of a fact, such as the testimony of an eyewitness.
Circumstantial evidence is proof of one or more facts from which

you could find another fact.

You should consider both kinds of evidence. As a general
rule, the law makes no distinction between direct and
circumstantial evidence. Itvi,s for you ﬁo decide how much weight
to give ‘to any evidence. The law does not require a party to
introdﬁce direct evidence; A party may prove a fact entirely on N
circumstantial evidence or upon a combination of direct and
circumstantial evidence. Circumstantial evidence is not less

valuable than direct evidence.

Direct evidence can prove a material fact by itself. It does
not require any other evidence. It does not require you to draw

any inferences. A witness' testimony is direct evidence when



thé witness testifiés to what he saw, heard, or felt. In other
words, when a witness testifies about what is known from his or
her own personal knowledge by virtue of his owri senses, what
he sees, touchéé, or hears—that is direct evidence. The only
question is whether you believe the Witnéss' testimony. A
document or p‘hysical object may also be direct evidence when it
can prove a material fact by itself, without any other evidence
or infetence. You may, of course, have to determine the

genuineness of the document or object.

Circumstantial evidence is the opposite of direct evidence.
It cannot prove a material fact by itself. Rather, it is evidence
that tends to prove a material fact when considered together
with other e{fidence and by drawing inferences. Inferences are
deductions or conclusions that reason, and common sense lead
| you to dréw from facts that have been established by the
evidence in this case. Inference»s, howevef,_ méy not be based on

speculation or conjecture.



Assume that when you got up this morning it was a nice,
sunny day. But when you looked around you noticed that the
streets and sidewalks were very wet. You had no direct evidence
that it rained during the night. But, on the combination of facts
that I’ have asked you to assume, it would be reas'onéblé and

logical for you to infer that it had rained during the night.

Not all circumstantial evidence presents such a clear
compelling inference; the strength of the inferences arising from
circumstantial evidence is for you to determine. It is for you to

decide how much weight to give to any evidence.
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6. CREDIBILITY OF WITNESSES

In deciding the facts of this case, you may have to decide
which testimony to believe and which testimony not to believe.
You are the sole judges of the credibility of the witnesses. You
may believe everything a witness says, or part of it, or none of it
at all. In cqnsidering the testimony of any witness you may
consider:

1. The opportunity and ability of the Witnéss to see or

~ hear or know. the things testified to;

2. the witness’ memory;
3. the witness’ manner while testifying;

4. the witness’ interest in the outcome of the case and
any bias or prejudice the witness may have;

5. whether other evidence contradicted the witness’

testimony; and
6. the reasonableness of the witness’ testimony in light

of all the evidence.
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A witness’ credibility may be questiened, by showing that
on some prior occasion the witness made statements on a
material issue‘ that contradict the testimony at trial. This is
known as impeachment. If you believe that a witness, at sotne
prior time, made statements contradicting the testimony at
trial, then you may take this belief into consideration when
determining the witness’ credibility, or the weight that you will

give to the testimony.
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7.  WITNESS — NUMBER-WEIGHT OF TESTIMONY

Iﬁ evaluatiﬁg the testimonial evidence, remember that you
are not required to believe something to be a fact simply because
a ,Witneés has stated it to be a fact and no one hés cdntradicted
what that witness said. If, in the’ light of all of the evidence, you
believe that the witness is mistaken or hés testified falsely or
that they are proposing something that is inherently impossible
or unworthy of belief, you may disregard that witness' testimony

even in the absence of any contradictory evidence.

You should also bear in mind that it is not the number of
witnesses testifying on either side of a particular issue that
determines where the weight of the evidence lies. Rather, it is

- the quality of the witnesses' testimony that counts.

Thus, just because one witness testifies on one side of an
issue and one witness testifies on the other side does not

necessarily mean that you must consider the evidence evenly
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balanced. If you feel that one of the witnesses was more credible
than the other, for whatever reason, you may findi that the

weight of the evidence lies on the side of that witness.

Similarly, just because there may be more witnesses
,'testifying on one side of an issue than on the other does not
mean that the weight of the evidence lies in favor of the greater
number of witnesses. Once égain, 1t 1s the credibility or quality
of the testimony that determines where the weight of the

evidence lies.

14




8. BURDEN OF»PROOF — PREPONDERANCE OF THE
EVIDENCE

The burden of proof in this case is on the party making the
claim in question. In a momernt I am going to describe in detail

what the plaintiff must prove in order to prevail on her claims

The plaintiff must prove every essential element of her
claims by a preponderance of the evidence. If the proof should
fail to establisn any essential element of the plaintiff's claim by
a preponderance of the evidence, then you should find for the
defendant. “The defendant does not have any obligation to

disprove that which the plaintiff asserts or claims.

To establish a claim by "a preponderance of the evidence"
means to prove that something ie more probably true than not
-true. This is another way of saying that the party must prove
them by "the greater weight of the evidence." When I say in
these instructions that a party has the burden of proof on any

proposition, or use the expression "if you find," I mean you must
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- be persuaded, considering all the evidence in the case, that the
proposition is more probably true than not true. This rule does

not require proof to an absolute certainty or even a near

certainty.
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9. CASE-SPECIFIC INSTRUCTIONS — BACKGROUND

The plaintiff, Kerryn Azevedo, claims that the defendants
failed' to pay her the wages to which she was legally entitled ixi
violation of the Rhode Island Payment of Wages Act and in

breach of contract.
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10. CLAIM 1: RHODE ISLAND PAYMENT OF WAGES ACT
| _RIGL 28-14-1 ET SEQ

- Ms. Azevedo asserts a claim under the Rhode Island
Payment of Wages Act, also known as RIPWA, that the
defendants did not p»ay her the lawful minimum and overtime

wage.

To suc'ceed»on her RIPWA claim, Ms. Azevedo must prove

that:

1. She was an employee of the ldefendaxits; and
2.  that the defendants failed to pay her the minimum
wage; and/or

3. the overtime wage required by law. -

. 18




11. EMPLOYEE VERSUS INDEPENDENT CONTRACTOR

RIPWA applies only to employees and not to independent
contractors. Therefore, the first element that the plaintiff must
proVe is that she was an employee. An employeé 1s defined as
any individual suffered or permitted to Wofk by an employer.
An empioyer is a person or entity that suffers or permits an

employee to work.

| Whether a person is an employee or an indepenydent
contractor ultimately depends upon the economic reality. Put
otherwise, the ultimate question is whether the alleged
employee so economically depends on the alleged employer’s
business that, as a mattei' of economic reality, the plainﬁff 18
not in business for herself. In evaluating whether Ms. Azevedo
‘is an employee, you should look at the totality of circumstances,

including, among other things:

19



whether the employer(s) actually controlled or had the

right to control the plaintiffs work;

. the duration and permanency of the relationship

between the parties;

the skill and initiative required to perform the
-~ plaintiff’'s work;
the extent of the relative investments of the plaintiff

and the employer(s);

the degree to which plaintiff’s ,opportu'nities for

profit and loss depend on the employer(s); and

the degree to which the services rendered by plaintiff
are an integral part of the business of the

employer(s).
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12. JOINT EMPLOYERS

One of the issues the parties disagree about is whether Ms.
Azevedo was an employee of one or all the defendants. Under
RIPWA, an individual employed by one employer may also enter_
into an employment relation‘ship with a different employer. To
put that Simply, nothing prevents any person from working two
jobs. If the two 'employers are completely disassociated with
respe‘ct to the employment of a particular employee, then the
hours worked and the amount that employee is paid in overtime
1s calculated separately for each employer. On the other hand,
if the employment by one employer ie not completelyv
disassociated from employment. by the other employer, the
employers are celled “Joint employers,” and all of the employee’s
work for all of the joint employers during the workweek is
considered to be one employment'for the purposes of calculating

minimum wage or overtime payments.
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In evaluating whether the defendants jointly employed the

plaintiff, you should consider whether:

1. there is an arrangement between the émployers to

share the employee's services;

2. one employer is acting directly or indirectly in the
interest of the other employer in relation to the

employee; or

3.  the employers share control of the employee, directly
or indirectly, by‘ reason of the fact that one employer
controls, is controlled by, or is under common control

with the other employer.
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13. WAGES REQUIRED BY RIPWA

To meet her burden to prove the second and third elements
of her wage claim, Ms. Azevedo must prove that she was not

paid the minimum wage and/or overtime wage required by

RIPWA.

During the period involved in this case, the minimum wage

required by RIPWA was $ 10.50 per hour.

During the period involved in this case, the overtime rate
required by RIPWA was at least one-and-one-half times the
employee’s “regular rate” for “time worked” over 40 hours in a

- workweek.

‘A “workweek” is a regularly occurring period of seven
days or 168 hours—seven consecutive 24-hour periods. Each

workweek stands alone.
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The “regular rate” for a week is determined by dividing the
total wages paid for the week by the total number of hours the

weekly salary was intended to compensate.
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14. TIME WORKED

The phrases “hours worked” and “time worked” include all
time spe‘nt on activities controlled or required by the employer
and pursued necessarﬂy and primarily for the benefit of the
employer and the employer’s business. Such time constitutes
“time worked” or “hours worked” only if the employer knew or

should have known of the work.
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15. FAILURE TO MAINTAIN ADEQUATE RECORDS

In order for you to find for the plaintiff, you will have to
find that Ms Azevedo has proven that she actually worked the
hours she claims she was not paid for. However, the law also
requires employers to keep records of how many hours their
~ employees work and thenamount they are paid. In-this case, Ms.
Azevedo claims that the defendants failed to keep and maintain
adequafe records of hér hours and pay ahd that the defendants’
failure to keep and maintain- adequéte records has made it

difficult for her to prove the exact amount of her claim.

If you find that the defendants failed to keep adeqﬁate time
and pay records for Ms. Azevedo and that Ms. Azevedo
performéd work for which she should have been paid, Ms.
Azevedo may recover é reasonable estimation of the amount of

her damages. To recover this amount, Ms. Azevedo must prove

26



by a preponderance of the evidence a reasonable estimation of

the amount and extent of the work for which she seeks pay.
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16. CLAIM 2: BREACH OF CONTRACT

If you find that the plaintiff was not an employee of the
| defendantks, but rather was properly classified as an
independent contractor, you must decide whether the plaintiff
has shown that the defendants failed to properly pay her for the

services she performed in January of 2020.

To prevail on her claim for breach of contract under Rhode
Island law, Ms. Azevedo must prove by a preponderance of the

evidence that:

1. tnere was an agreement betWeen the parties;

9. that the agreement was supported by consideration,
meaning something of value was promised in
exchange for they performance of duties;

3. that Ms. Azevedo performed her part Qf the

agreement;

28



that the defendant(s) breached the agreement by
failing to pay Ms. Azevedo the consideration
agreed to; and

that Ms. Azevedo suffered harm as a result.
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17. DAMAGES INTRODUCTION

I will now turn to the questibn of damages. In discussing
damages, I do not, in any way, mean to suggest an opinion that
any of the defenda}nts are legally respoﬁsible or liable for the
damages being claimed. That 1s a matter for you to decide.
Since I do not know how you are going to decide the case, I am |
instructing you abdut"damages only so that if you find that a
defendant is liable, you will knoW what principles govern an
award of damages. Yoﬁ are instructed on damages in order that
you may reac;h a sound and proper determination of the amount
you will award as damages, if any; in the event that you find a |
defendant is liable. You need consider the 'question of damages
only if you find that a defendant is liable. If you do not find

liability, no award of damages can be made.

Since damages are an element of a claim, damages must be

proven. The burden of proof as to the existence and extent of
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damages 1is on‘ the party claiming to have suffered those
damages and is the same as to the other elements of her‘claim—
a fair ‘preponderance of the evidence. In other words, you may
make an award for damages only to the extent that you find

damages have been proven by the evidence.

You may not base an award of damages or the amount of
any such award on speculation or guesswork. You must base
any award of damages on the evidence presented and on what
you consider to be fair and adequate compensation for suc.h

damages as you find have been proven.
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19. RIPWA WAGE CLAIM DAMAGES

Ms. Azevedo is claiming a failure to pay the minimum wage
for January of 2020. If you find that Ms. Azevedo has proven
her RIPWA wage claim as to minimum wage, the ’amount of
damages is the difference between the amount she should have
been paid for the month of January 2020. Further Ms. Azevedo
is alleging that she was not paid overtime wages. You may only
consider overtime wages under the RIPWA from August 7, 2017

to August 7, 2020.

To calculate damages for the alleged failure to pay the
lawful overtime wage, you would multiply (the number of hours
worked in excess of 40 in each workweek) by (the regular rate

for that workweek times one and one-half.)

The “regular rate” for a workweek is determined by
dividing the total wages paid for the week by the total number
of hours the weekly salary was intended to compensate.
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Under RIPWA, Ms. Azevedo is also entitled to recover
liquidated damages in an amount up to two (2) times the
amount of unpaid wages and/or benefits owed. To determine
the amount of li'quidated damages it is appropriate to aWard, if
any, you shall consider the size of the defendants’ business, the
defendants’ good faith or lack thereof, the gravity of the
violation, the history of previous violations, and whether the

violation was willful.
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20. COMPENSATORY DAMAGES

If you find that any of the defendants are liable to the
plaintiff for breach of contract, then you must consider the
amount of compensatory damages. The rationale behind
compensatory damages is to restore a person to the position she
was in prior to the harm or the loss. Compensatory damages,
then, are the amount of money which will feplace, as near as

possible, the loss or harm caused to a person.
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21. VERDICT — UNANIMITY & DUTY TO DELIBERATE

In order for you to returh,a verdict, your decision must be
| unanimous. You cannot return a verdict, either for the plaintiffs
or for the defendants, unless and until you are in unanimous
agreemeht as to what your verdict shall be.

It is your duty as jurors to consult with one another and to
deliberate with a view to reaching an agreement. Each of you
must decide this for yourself, but you should do so only after a
consideration of the case with your fellow jurors, and you should
not hesitate to change an opinion when convinced that it 1s
erroneous.

Your verdict must be unanimous, but you are not bound to
surrender your honest convictions concerning the effect or |
weight of the evidence for the mere purpose of returning a
Verdict or solely because of the opinion of other jurors. Discuss
and weigh ybur respective opinions dispassionately, without

regard to sympathy, without regard to prejudice or favor for
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either party, and adopt that conclusion which in your good
conscience appears to be in accordance with the truth.
Therefore, during your deliberations and in your
consideration of the evidence, you should exercisé reasonable
and intelligent judgment. It is not required that you yield your
convictions simply because a majority holds to the contrary
view, but in pursuing your deliberations youvshould keep your
minds reasonably open so that you will not be precluded or
prevented from achieving a unanimous verdict by mere

stubbornness.

Each vote of each juror is as important as the vote of any
other juror, and you need not give up your sincerely held

convictions simply because a majority holds to the contrary.
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22. FINAL INSTRUCTIONS

- As T said at the beginning of my instructions, you must not
allow prejudice, sympathy, or compassion to influence you as
you deliberate. That does not mean that you should approach
this case in an intellectual vacuum. You are not required to put
aside your experiences and observations in the ordinary,
everyday affairs of life. Indeed, your | experiences and
observations in the ordinary, everyday affairs of life are
essential to your exercise of reasonably sound judgment and
discretion in the course of your deliberatiens; and it is your right
and duty to consider the evidence in light of such experience and
observations. But you must not allow prejudice, sympathy, or
compassion to cloud your examination of the evidence or

influence your determination of the facts.

37



23. COMMUNICATIONS WITH THE COURT DURING
DELIBERATIONS

During your deliberations, you must not communicate with
or provide any information to anyone outside of the jury room
by any means about this case. You may not use any electronic
device or media, such as the telephone, a cell phone, or
computer. You may not communicate to anyone any
information about this case or to conduct research about this

case until I accept your verdict.

I am designating juror#____, as the Foreperson of this jury.
Mr./Ms. I it will be your responsibility to organize the
group and facilitate organized and healthy deliberations. The
foreperson’s opinion, voice, or vote, however, i1s no more

meaningful than any other juror.

When you are in the jury room, you will be provided with
the evidence that has been admitted in this case. You will also

be given a verdict form. When you have reached a verdict, the
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foreperson will fill out that form and sign it. Once the verdict

form is complete, you will inform the Court Security Officer.

If, in the course of your deliberations, you deem it
necessary to be further instructed or assisted by the Court in
any way, the foreperson should reduce such request or question
to writing, sign it, and give it to the Court Security Officer n
whose charge you will now be placed. The Court Security
Officer will then bring such written request to me and I, in
consultation with the attorneys, will determine an appropriate
response. Other than this method, please do not attempt to
communicate privately or in any other way with the Court or

with anyone outside the jury room.
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24. COPY OF INSTRUCTIONS

I have instructed you on the law that governs your
deliberations. I will send into the jury room a written copy of

these instructions.
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