UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

CHRISTINA M. BENTO,
Plaintiff,

V.

CRAIG LETOURNEAU, individually C.A. No. 20-cv-00444-MSM-PAS
and in his official capacity as a
Pawtucket Police Officer, and the CITY
OF PAWTUCKET, by and through its

Finance Director, Joanna L'Heureux,

Defendants.
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JURY INSTRUCTIONS



1.  PROVINCE OF THE COURT AND JURY

Now that you have heard all the evidence and the
arguments of counsel, it 1s my job to instruct you on the law that

applies to this case.

It is your duty to find the facts from all the evidence in this
case. It is your duty to apply the law that I am about to give you
to the facts of the case as you determine those facts to be from
the evidence. You must follow the law as I state it to you. You
are not to be concerned with the wisdom of any rule of law stated

by me.

You are not to single out one instruction alone as stating
the law but must consider the instructions as a whole. Further,
nothing I say in these instructions and nothing that I have said
or done during trial is to be taken as an indication that I have

any opinion about the facts of the case. I do not.



You must perform your duties as jurors without bias or
prejudice towards any party. You must not be influenced by any
personal likes or dislikes, opinions, prejudices, or sympathy.
That means that you must decide the case solely on the evidence
before you. You will recall that you took an oath promising to
do so at the beginning of the case. All parties—and the law—
expect that you will carefully and impartially consider all the
evidence, follow the law as it is now being given to you, and

reach a just verdict, regardless of the consequences.



2. ALL PERSONS EQUAL BEFORE THE LAW

This case should be considered and decided by you as an
action between persons of equal standing in the community, of
equal worth, and holding the same or similar stations in life. All
parties are entitled to the same fair trial at your hands. All
persons stand equal before the law and are to be dealt with as

equals 1n a court of justice.



3. EVIDENCE IN THE CASE

The evidence from which you decide the facts consists of
the sworn testimony of witnesses and the exhibits that have

been received into evidence.

You are to consider only the evidence that has been
properly put before you when determining the facts in this case.
Evidence that the Court admits in full is properly before you for
your consideration; evidence that the Court has stricken or
refused to admit 1s not a proper subject for your deliberations

and should not be given consideration by you.

It 1s the duty of counsel to protect the rights and interests
of his or her client, and in the performance of that duty counsel
may freely make objections to the admission of offered evidence.
The parties should not, in any manner, by penalized for

counsel’s doing so.



The fact that the Court admitted evidence over objection
should not influence you in determining the weight you should
give such evidence. Nor should statements made by counsel
influence your determination of the weight you will give the
evidence, if admitted. In other words, you should determine the
welght you will give such evidence on the basis of your own
consideration of it and without regard to the ruling of the Court
or the statements of counsel concerning the admissibility of such

evidence.



4.  NOT EVIDENCE

Certain things are not evidence, and you may not consider

them in deciding what the facts are:

1. Arguments and statements by lawvers are not

evidence. The lawyers are not witnesses. What they
have said in their opening statements and closing
arguments, and at other times, is intended to help you
interpret the evidence, but it is not evidence. If the
facts as you remember them differ from the way the
lawyers have stated them, your memory controls.

2.  Questions and objections by lawyers are not evidence.

You should not be influenced by the objection or by the
Court’s ruling on it.

3. Testimony or evidence that has been excluded or

stricken i1s not evidence and must not be considered.




4. Anvything vou may have seen or heard when the court

was not in session 1s not evidence. You are to decide

the case solely on the evidence received at trial.



5. EVIDENCE — DIRECT OR CIRCUMSTANTIAL

There are two types of evidence from which you may
properly find the facts of this case. One is direct evidence—such
as the testimony of an eyewitness. The other is indirect or
circumstantial evidence—that 1s proof of a chain of
circumstances pointing to the existence or non-existence of
certain facts. You should consider both kinds of evidence. As a
general rule, the law makes no distinction between direct and
circumstantial evidence. It is for you to decide how much weight

to give to any evidence.

Direct evidence can prove a material fact by itself. It does
not require any other evidence. It does not require you to draw
any inferences. A witness's testimony 1s direct evidence when
the witness testifies to what he saw, heard, or felt. In other
words, when a witness testifies about what 1s known from his or

her own personal knowledge by virtue of his own senses, what



he sees, touches, or hears—that is direct evidence. The only
question 1s whether you believe the witness's testimony. A
document or physical object may also be direct evidence when it
can prove a material fact by itself, without any other evidence
or inference. You may, of course, have to determine the

genuineness of the document or object.

Circumstantial evidence is the opposite of direct evidence.
It cannot prove a material fact by itself. Rather, it is evidence
that tends to prove a material fact when considered together
with other evidence and by drawing inferences. There is a
simple example of circumstantial evidence that I used at the
beginning of this trial that you may recall. Assume that when
you got up this morning it was a nice, sunny day. But when you
looked around you noticed that the streets and sidewalks were
very wet. You had no direct evidence that it rained during the

night. But, on the combination of facts that I have asked you to



assume, it would be reasonable and logical for you to infer that

it had rained during the night.

Not all circumstantial evidence presents such a clear
compelling inference; the strength of the inferences arising from
circumstantial evidence is for you to determine. It is for you to

decide how much weight to give to any evidence.

10



6. INFERENCES

In your consideration of this evidence, you are not limited
to the bald statements of the witnesses. In other words, you are
not limited to what you see and hear as the witnesses testify.
You are allowed to make reasonable inferences from the

evidence.

Inferences are deductions or conclusions that reason, and
common sense lead you to draw from facts that have been
established by the evidence in this case. Inferences, however,

may not be based on speculation or conjecture.
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7.  CREDIBILITY OF WITNESSES

In deciding the facts of this case, you may have to decide

which testimony to believe and which testimony not to believe.

You are the sole judges of the credibility of the witnesses and

the weight their testimony deserves. You may believe

everything a witness says, or part of it, or none of it at all. The

welght of the evidence i1s not necessarily determined by the

number of witnesses testifying. In considering the testimony of

any witness you may take into account:

1.

The opportunity and ability of the witness to see or
hear or know the things testified to;

the witness’ memory;
the witness’ manner while testifying;

the witness’ interest in the outcome of the case and
any bias or prejudice the witness may have;

whether other evidence contradicted the witness’

testimony; and
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6. the reasonableness of the witness’ testimony in light

of all the evidence.

A witness’ credibility may be questioned, by showing that
on some prior occasion the witness made statements on a
material issue that contradict the testimony at trial. This is
known as impeachment. If you believe that a witness, at some
prior time, made statements contradicting the testimony at
trial, then you may take this belief into consideration when
determining the witness’ credibility, or the weight that you will

give to the testimony.
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8. WITNESS — NUMBER-WEIGHT OF TESTIMONY

In evaluating the testimonial evidence, remember that you
are not required to believe something to be a fact simply because
a witness has stated it to be a fact and no one has contradicted
what that witness said. If, in the light of all of the evidence, you
believe that the witness is mistaken or has testified falsely or
that they are proposing something that is inherently impossible
or unworthy of belief, you may disregard that witness' testimony

even in the absence of any contradictory evidence.

You should also bear in mind that it is not the number of
witnesses testifying on either side of a particular issue that
determines where the weight of the evidence lies. Rather, it is

the quality of the witnesses' testimony that counts.

Thus, just because one witness testifies on one side of an
1ssue and one witness testifies on the other side does not

necessarily mean that you must consider the evidence evenly

14



balanced. If you feel that one of the witnesses was more credible
than the other, for whatever reason, you may find that the

weight of the evidence lies on the side of that witness.

Similarly, just because there may be more witnesses
testifying on one side of an issue than on the other does not
mean that the weight of the evidence lies in favor of the greater
number of witnesses. Once again, it 1s the credibility or quality
of the testimony that determines where the weight of the

evidence lies.
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9. LAW ENFORCEMENT TESTIMONY

The testimony of a law enforcement officer should be
considered by you just as any other evidence in this case, and in
evaluating his or her credibility you should use the same
guidelines which you apply to the testimony of any witness. You
should not give either greater or lesser credence to the
testimony of a witness merely because he or she i1s a law

enforcement officer.
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10. WITNESS — IMPEACHMENT — PRIOR STATEMENTS

In assessing the credibility of a witness, you may also
consider whether, on some prior occasion, the witness made
statements that contradict the testimony he or she gave at the
time of trial. If you conclude that a witness did, at some prior
time, make statements that were materially different from what
the witness said during this trial, you may take this into account
in assessing the credibility of such witness, or determining the

welght that you will give to such witness's testimony.
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11. BURDEN OF PROOF — PREPONDERANCE OF THE
EVIDENCE

The burden is on the plaintiff in a civil action, such as this,
to prove every essential element of their claims by a
preponderance of the evidence. If the proof should fail to
establish any essential element of the plaintiff's claim by a
preponderance of the evidence, then you should find for the
defendant. The defendant does not have any obligation to

disprove that which the plaintiff asserts or claims.

To establish a claim by "a preponderance of the evidence"
means to prove that something is more probably true than not
true. This is another way of saying that the party must prove
them by "the greater weight of the evidence." To put it another
way, you must be satisfied that the party making a claim is

claiming is more probably true than not.

When I say in these instructions that a party has the

burden of proof on any proposition, or use the expression "if you
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find," I mean you must be persuaded, considering all the
evidence in the case, that the proposition is more probably true
than not true. This rule does not require proof to an absolute

certainty or even a near certainty.
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12. CASE-SPECIFIC INSTRUCTIONS — BACKGROUND

The plaintiff asserts five claims against the defendants:
1. Violation of Her Right to Freedom of Speech under the
First Amendment

2. Unreasonable Seizure in violation of the Fourth and

Fourteenth Amendments

3. Violation of Her Right to Equal Protection under the

Fourteenth Amendment

4. Battery

5. Violation of Her Right to Petition the Government

under the First Amendment

Two of these claims, Unreasonable Seizure in violation of
the Fourth and Fourteenth Amendment and Battery are
brought against Detective Letourneau alone. The remaining
three claims are brought against Detective Letourneau and the

City of Pawtucket. The Constitutional claims are brought under
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Section 1983 which 1s a federal statute that allows individuals

to bring lawsuits if they believe their rights have been violated.
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13. 42 U.S.C.§1983 — THE FIRST AMENDMENT
FREEDOM OF SPEECH RIGHT

The First Amendment prohibits government officials from
subjecting an individual to retaliatory actions for protected
expression. If an official takes adverse action against someone
because of their protected speech, the injured person may

generally seek relief by bringing a claim under § 1983.

To succeed on her § 1983 Freedom of Speech claim, Ms.

Bento must prove that:

1. Her speech was constitutionally protected; and
2.  her speech was restricted; and
3. the protected speech was a substantial or motivating

factor behind the restriction.

The First Amendment prevents government from
restricting protected speech because of disapproval of the 1deas
expressed. Speech i1s protected unless it has such slight social

value as a step to truth that any benefit that may be derived
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from the speech is clearly outweighed by the social interest in
order and morality. Although content-based speech restrictions
are presumptively unconstitutional, content-based restrictions

may be constitutional where the speech 1s not protected.

While the government generally may not restrict protected
speech based on its content, the government may impose
reasonable restrictions on the time, place, or manner of

protected speech, provided the restrictions:

1.  Arejustified without reference to the content of the
regulated speech;

2. are narrowly tailored to serve a significant
governmental interest; and

3. therestrictions leave open ample alternative channels

for communication of the information.
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14. 42 U.S.C.§1983 — THE FIRST AMENDMENT RIGHT
TO PETITION GOVERNMENT

The First Amendment also guarantees the right to petition
the government. Both speech and petition are integral to the
democratic process, although not necessarily in the same way.
The right to petition allows citizens to express their ideas,
hopes, and concerns to their government and their elected
representatives, whereas the right to speak fosters the public
exchange of 1deas that is integral to deliberative democracy as
well as to the whole realm of ideas and human affairs. Beyond
the political sphere, both speech and petition advance personal
expression, although the right to petition—which traces its
roots to the Magna Carta—is generally concerned with
expression directed to the government seeking redress of a

grievance.
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Although the right to petition and the right to free speech
are separate guarantees, they are related and generally subject

to the same constitutional analysis.

To succeed on her right to petition claim, Ms. Bento must

prove that:

1. She was exercising her constitutional right to bring a
grievance for redress directed to the government; and

2. the defendant’s actions against her would chill a
person of ordinary firmness from continuing to
engage in the protected activity; and

3. the content of the grievance that was directed to the
government was a substantial or motivating factor

behind the defendant’s actions.
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15. 42 U.S.C.§ 1983 — THE FOURTEENTH AMENDMENT
EQUAL PROTECTION RIGHT

Ms. Bento alleges that she was targeted based on her race in
violation of the Constitution’s guarantee of equal protection.
Unequal treatment claimants bear the burden of proving they
were subject to different treatment than persons similarly
situated in all relevant aspects. Ms. Bento must prove by a

preponderance of the evidence:

1. She belongs to a protected class;

2. she was subject to an adverse action;
3. because of her protected status;

4. that resulted in her injury.

If Ms. Bento can show that (1) she belongs to a protected class
and (2) that she was subject to an adverse action, to prove the
(3) third element, Ms. Bento may show that she was treated

differently than similarly situated people.
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If you find that Ms. Bento was similarly situated to the other
attendees at the Commission Meeting in all relevant aspects
other than her race, and that she was treated differently than
those attendees, the burden shifts to the defendants to prove by

a preponderance of the evidence that:

1. The different treatment was necessary to achieve
a compelling purpose; and
2. that purpose could not be achieved through a less

restrictive means.
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16. 42 U.S.C. § 1983 — CONSTITUTIONAL RIGHT TO BE
FREE FROM UNREASONABLE SEIZURE

Ms. Bento claims that she was unreasonably seized in
violation of the Fourth Amendment. The seizure of a person
occurs when, by means of physical force or a show of authority,
a police officer restrains the liberty of the person, and the person
submits to the restriction feeling that she is not free to leave. A
seizure does not amount to a constitutional violation unless it is
unreasonable. A seizure stopping short of an arrest must be

supported by reasonable suspicion to be reasonable.

In order to prove her § 1983 unreasonable seizure claim,

Ms. Bento must prove by a preponderance of the evidence that:

1. Detective Letourneau by means of physical force
or show of authority;

2. restrained her liberty;

3. without reasonable suspicion; and that

4. Ms. Bento submitted to the restraint;
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5. reasonably believing she was not free to leave or

otherwise go about her business.

Reasonable suspicion cannot be reduced to a neat set of
legal rules. To determine whether reasonable suspicion existed,
you must consider whether, under the totality of the
circumstances, it was reasonable to suspect Ms. Bento was

engaged 1n illegal activity.
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17. BATTERY

Ms. Bento raises a claim of common law battery. A battery
1s an act that was intended to cause and in fact did cause an
offensive contact with or unconsented touching of or trauma
upon the body of another. If a person accidentally or
mnadvertently touches another individual, that would not

constitute a battery.

The burden is on Ms. Bento to prove each of the following

elements by a preponderance of the evidence:

1. That there was an offensive contact or unconsented
touching;

2. that Detective Letourneau intended to cause
the offensive contact or unconsented touching; and

3. that Detective Letourneau’s acts were the
foreseeable cause of damages sustained by Ms.

Bento.

30



18. MUNCIPAL LIABILITY

In addition to Detective Letourneau, Ms. Bento seeks to hold
the City of Pawtucket liable for the First and Fourteenth
Amendment §1983 claims. In order to hold the City of
Pawtucket liable together with Detective Letourneau, Ms.
Bento will have to prove facts in addition to those facts
necessary to prove that the detective violated her constitutional
rights. Ms. Bento must prove by a preponderance of the

evidence that:

1. Detective Letourneau committed a constitutional
violation;
2. that execution of a City of Pawtucket policy or custom

inflicted the injury and was the moving force behind

the injury; and
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3. that the City or its final policymaking officer knew of
the risk of 1injury and acted with deliberate

indifference in failing to address it.

Policies and customs include written rules as well as
unwritten rules or guidelines that illustrate a well-settled,
persistent, widespread course of conduct by municipal officials
having the force of law. If you find that execution of a City of
Pawtucket policy or custom inflicted the alleged injury and was
the moving force behind the injury, you need not find that the
policy or custom itself was unconstitutional in order to hold the

City liable for the injury.
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19. EXISTENCE OF A POLICY OR CUSTOM

A "policy" of the City is a written rule or guideline under
the law. An unwritten rule or guideline can amount to a policy
if 1t 1s a custom or practice that i1s a well-settled, persistent,
widespread course of conduct by municipal officials having the
force of law. In this case, the plaintiff is asserting that the City
of Pawtucket had a combination of policies, protocols, and
training that together amounted to a "City policy" of inadequate
training regarding participation in public meetings and racial
discrimination. Whether there was such a policy or whether
there was a custom or practice amounting to a policy 1s a
question of fact for you, the jury, to determine. In making this
determination some factors for you to consider are how long the
practice of having allegedly inadequate protocols and training
existed, the number and seniority of City officials engaged in or

on notice of the practice of giving the allegedly inadequate
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protocols and training, and the number of Pawtucket Police

Department officers who received such protocols and training.

In order for a custom or practice or policy to become
sanctioned by the City it must be shown by the Plaintiff that
this policy has been sanctioned or ordered by those municipal

officials who have final policy-making authority.

I am instructing you as a matter of law that Police Chief
Tina Goncalves possessed final authority to establish municipal

policy with respect to the training of Pawtucket Police Officers.
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20. DAMAGES INTRODUCTION

I will now turn to the question of damages. In discussing
damages, I do not, in any way, mean to suggest an opinion that
any of the defendants are legally responsible or liable for the
damages being claimed. That is a matter for you to decide.
Since I do not know how you are going to decide the case, I am
instructing you about damages only so that if you find that a
defendant is liable, you will know what principles govern an
award of damages. You are instructed on damages in order that
you may reach a sound and proper determination of the amount
you will award as damages, if any, in the event that you find a
defendant 1s liable. You need consider the question of damages
only if you find that a defendant is liable. If you do not find

liability, no award of damages can be made.

Since damages are an element of his claim, damages must

be proven. The burden of proof as to the existence and extent of
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damages 1s on the party claiming to have suffered those
damages and is the same as to the other elements of his claim—
a fair preponderance of the evidence. In other words, you may
make an award for damages only to the extent that you find
damages have been proven by the evidence. You may not base
an award of damages or the amount of any such award on
speculation or guesswork. You must base any award of damages
on the evidence presented and on what you consider to be fair
and adequate compensation for such damages as you find have

been proven.
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21. COMPENSATORY DAMAGES

If you find a defendant liable to the plaintiff, then you must
consider the question of damages. Damages are defined in law
as that amount of money that will compensate an injured party
for the harm or loss that he/she has sustained. The rationale
behind compensatory damages is to restore a person to the
position he/she was in prior to the harm or the loss.
Compensatory damages, then, are the amount of money which
will replace, as near as possible, the loss or harm caused to a
person. When you assess damages, you must not be oppressive
or unconscionable, and you may assess only such damages as
will fairly and reasonably compensate the plaintiff insofar as
the same may be computed in money. You must confine your
deliberations to the evidence, and you must not indulge in

guesswork, speculation, or conjecture.
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22. VERDICT — UNANIMITY & DUTY TO DELIBERATE

In order for you to return a verdict, your decision must be
unanimous. You cannot return a verdict, either for the plaintiffs
or for the defendants, unless and until you are in unanimous
agreement as to what your verdict shall be.

It is your duty as jurors to consult with one another and to
deliberate with a view to reaching an agreement. Each of you
must decide this for yourself, but you should do so only after a
consideration of the case with your fellow jurors, and you should
not hesitate to change an opinion when convinced that it is
erroneous.

Your verdict must be unanimous, but you are not bound to
surrender your honest convictions concerning the effect or
weight of the evidence for the mere purpose of returning a
verdict or solely because of the opinion of other jurors. Discuss
and weigh your respective opinions dispassionately, without

regard to sympathy, without regard to prejudice or favor for
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either party, and adopt that conclusion which in your good
conscience appears to be in accordance with the truth.
Therefore, during your deliberations and in your
consideration of the evidence, you should exercise reasonable
and intelligent judgment. It is not required that you yield your
convictions simply because a majority holds to the contrary
view, but in pursuing your deliberations you should keep your
minds reasonably open so that you will not be precluded or
prevented from achieving a unanimous verdict by mere

stubbornness.

Each vote of each juror is as important as the vote of any
other juror, and you need not give up your sincerely held

convictions simply because a majority holds to the contrary.
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23. FINAL INSTRUCTIONS

As I said at the beginning of my instructions, you must not
allow prejudice, sympathy, or compassion to influence you as
you deliberate. That does not mean that you should approach
this case in an intellectual vacuum. You are not required to put
aside your experiences and observations in the ordinary,
everyday affairs of life. Indeed, your experiences and
observations in the ordinary, everyday affairs of life are
essential to your exercise of reasonably sound judgment and
discretion in the course of your deliberations; and it is your right
and duty to consider the evidence in light of such experience and
observations. But you must not allow prejudice, sympathy, or
compassion to cloud your examination of the evidence or

influence your determination of the facts.
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24. COMMUNICATIONS WITH THE COURT DURING
DELIBERATIONS

During your deliberations, you must not communicate with
or provide any information to anyone outside of the jury room
by any means about this case. You may not use any electronic
device or media, such as the telephone, a cell phone, or
computer. You may not communication to anyone any
information about this case or to conduct research about this

case until I accept your verdict.

I am designating juror#__ , as the Foreperson of this jury.
Mr./Ms. _ , it will be your responsibility to organize the
group and facilitate organized and healthy deliberations. The
foreperson’s opinion, voice, or vote, however, 1s no more

meaningful than any other juror.

When you are in the jury room, you will be provided with
the evidence that has been admitted in this case. You will also

be given a verdict form. When you have reached a verdict, the
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foreperson will fill out that form and sign it. Once the verdict

form is complete, you will inform the Court Security Officer.

If, in the course of your deliberations, you deem it
necessary to be further instructed or assisted by the Court in
any way, the foreperson should reduce such request or question
to writing, sign it, and give it to the Court Security Officer in
whose charge you will now be placed. The Court Security
Officer will then bring such written request to me and I, in
consultation with the attorneys, will determine an appropriate
response. Other than this method, please do not attempt to
communicate privately or in any other way with the Court or

with anyone outside the jury room.
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25. COPY OF INSTRUCTIONS

I have instructed you on the law that governs your
deliberations. I will send into the jury room a written copy of

these instructions.
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