UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

DAN DIAMANT
Plaintiff,

C. A. No. 17-00548-MSM

V.

UTGR, Inc., d/b/a/ Twin River, et al
Defendants.
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JURY INSTRUCTIONS

I. GENERAL INSTRUCTIONS

Now that you have heard all of the evidence and you will soon hear the
arguments of counsel, it is my job to instruct you on the law that is applicable to this
case.

I will send a written copy of these instructions into the jury room but please
note that the law is as I give it to you from the bench. The written copy will merely
be a guide to assist you.

A. PROVINCE OF THE COURT AND JURY

It is your duty as jurors to follow the law as I state it to you and to apply that
law to the facts of the case, as you determine those facts to be from the evidence in
this case. You are not to be concerned with the wisdom of any rule of law stated by
me. You are not to single out one instruction alone as stating the law but you must

consider the instructions as a whole.



Further, nothing I say in these instructions and nothing that I have said or
done during the trial is to be taken as an indication that I have any opinion about the
facts of the case. I do not. It is not my role to determine the facts; that is your role.

You must perform your duties as jurors without bias or prejudice to any party.
The law does not permit you to be governed by sympathy, prejudice, or public opinion.
All parties — and the law — expect that you will carefully and impartially consider
all the evidence, follow the law as it is now being given to you, and reach a just verdict,
regardless of the consequences.

This case should be considered and decided by you as an action between
persons of equal standing in the community, of equal worth, and holding the same or
similar stations of life. All parties are entitled to the same fair trial at your hands.
All parties stand equal before the law and are to be dealt with as equals in a court of
justice.

B. EVIDENCE IN THE CASE

In determining the facts of this case, you are to consider only the evidence that
has been properly put before you. That evidence consists of the sworn testimony of
witnesses, the exhibits that have been received into evidence, and any facts to which
the lawyers have agreed or stipulated. Evidence that the court admits in full is
properly before you for your consideration; testimony that this Court has stricken or
refused to admit is not a proper subject for your deliberations and should not be given
consideration by you when reaching your verdict. Exhibits will be available to you in

the jury room for consideration during your deliberations.



It is the duty of counsel to protect the rights and interests of his or her client,
and in the performance of that duty he or she freely can make objections to the
admission of proffered evidence and should not, in any manner, be penalized for doing
so. The fact that the Court admitted evidence over objection should not influence you
in determining the weight you should give such evidence. Nor should statements
made by counsel, either for or against the admission of such evidence, influence your
determination of the weight you will give the evidence, if the evidence was admitted.

Certain things are not evidence, and you may not consider them in deciding
what the facts are.

1. Arguments and statements by lawyers are not evidence. Lawyers are
not witnesses. What they have said in their opening statements and closing
arguments, and at other times, may help you interpret the evidence, but it is not
evidence. If the facts as you remember them differ from the way the lawyers have
stated them, your memory controls.

2. Questions and objections by lawyers are not evidence. Attorneys have a
duty to their clients to object when they believe a question is improper under the rules
of evidence. You should not be influenced by the objection or by the Court’s ruling on
it.

3. Anything you may have seen or heard when the Court was not in session
1s not evidence. You are to decide the case solely on the evidence received at trial.

4, Testimony that has been excluded or stricken from the record is not

evidence and must not be considered.



C. EVIDENCE — DIRECT AND CIRCUMSTANTIAL

There are two types of evidence from which you may properly find the facts of
this case. One is direct evidence — such as the testimony of an eyewitness. The other
1s indirect or circumstantial evidence — that 1s, the proof of a chain of circumstances
pointing to the existence or non-existence of certain facts.

As a general rule, the law makes no distinction between direct and
circumstantial evidence. You are simply required to find the facts in accordance with
the preponderance of all the evidence in the case, both direct and circumstantial.

In your consideration of the evidence in this case, you are allowed to make
reasonable inferences from witness testimony and the admitted exhibits. Inferences
are deductions or conclusions that reason, and common sense lead you to draw from
facts that have been established by the evidence in this case. An inference is a belief
that something has happened even though you have no direct evidence of it, because
of other events that point to it happening. For example, if a friend tells you she is
going to drop a book off at your house, and you find the book at your door when you
return from work, you can infer, or figure out, that the friend came by, even though
you did not see her. Inferences, however, may not be based on pure speculation or
conjecture. You are permitted to draw reasonable inferences that seem justified in

light of your experience, and from facts that you find have been proven.



D. CREDIBILITY OF WITNESSES

There were several witnesses in this case. You are the sole judges of the

credibility of those witnesses and the weight their testimony deserves. In deciding

the facts of this case, you may have to decide which testimony to believe and which

testimony not to believe. You may disbelieve all or any part of any witness’s

testimony. There 1s no magic formula for determining the credibility of witnesses.

You should bring to your determination your own experience in assessing the truth

or veracity of people, as well as your common sense. But I will instruct you that

among other criteria you consider relevant, you may take into account:

1.

the opportunity and ability of the witness to see or hear or know
the things that witness testified about;

the witness’ memory;

the witness’ manner while testifying;

whether the witness has said inconsistent or contradictory

things, either in his or her testimony here at trial or at some

previous time;

Whether other evidence contradicted the witness’ testimony;
the witness’ interest in the outcome of the case and any bias or
prejudice the witness may have; and
the reasonableness of the witness’ testimony in light of all the

evidence.



Inconsistencies or discrepancies in the testimony of a witness, or between the
testimony of different witnesses, may or may not cause you to discredit such
testimony. Two or more persons witnessing an incident, or a transaction may see or
hear it differently; innocent mis-recollection, like failure of recollection, is not an
uncommon experience. In weighing the effect of a discrepancy, always consider
whether it pertains to a matter of importance or an unimportant detail, and whether
the discrepancy results from innocent error or intentional falsehood.

The weight of the evidence presented by each side does not depend on the
number of witnesses testifying on one side or the other. You must consider all the
evidence in the case, and you may decide that the testimony of a smaller number of
witnesses on one side has greater weight than that of a larger number on the other
or vice versa.

The testimony of a single witness, if believed by you, can be enough to support
an allegation by a party.

After making your own judgment, you may believe everything a witness says,
or part of it, or none of it at all.

You have heard the testimony of witnesses who are civilians and the testimony
of witnesses who are security personnel and law enforcement officers. I instruct you
that the credibility of all witnesses in this case should be judged by the same criteria.
The testimony of a law enforcement officer is not to be given greater or lesser credence

merely because he is a law enforcement officer.



E. BURDEN OF PROOF
Mr. Diamant, as the Plaintiff, has the burden of proving each and every
essential element of his claims by a preponderance of the evidence. The Defendants
do not have to prove or disprove anything. If the proof should fail to establish any
essential element of Mr. Diamant’s claims by a preponderance of the evidence in this

case, then you should find for the Defendants.

F. PREPONDERANCE OF THE EVIDENCE

When I say in these instructions that a party has the burden of proof on any
proposition, or use the expression "if you find," I mean you must be persuaded,
considering all the evidence in the case, that the proposition is more probably true
than not true. This rule does not, of course, require proof to an absolute certainty or
even a near certainty.

A preponderance of the evidence means the greater weight of the evidence. It
refers to the quality and persuasiveness of the evidence, not to the number of
witnesses or documents. In determining whether a claim has been proved by a
preponderance of the evidence, you may consider the relevant testimony of all
witnesses, regardless of who may have called them, and all the relevant exhibits
received in evidence, regardless of who may have produced them.

In other words, if you were looking at opposite ends of a scale, Mr. Diamant’s
evidence would have to make one end of the scale tip somewhat down, even if it tips
only slightly. If, on the other hand, you determine that the scale tips in favor of the

defendants or is so evenly balanced that you cannot say whether it tips one way or



the other, then Mr. Diamant has failed to prove his claim by a preponderance of the

evidence.

II. CASE SPECIFIC INSTRUCTIONS
I am now going to instruct you on the law that applies to this specific case. The
law will guide you as to the determinations you must make. You must accept the law

that I give you, whether you agree with it or not.

A. NATURE OF THE PLAINTIFF'S CLAIMS

The plaintiff, Dan Diamant, alleges that the defendants unlawfully detained
him and forced him to produce identification without any legal justification. In doing
so, the defendants violated his civil rights to be free from unreasonable searches and
seizures, 1n violation of Section 1983, Title 42 of the United States code. The plaintiff
further alleges that the defendants falsely imprisoned him, in violation of Rhode
Island law.

I want to point out that while I may use the phrase “the defendants” in these
Instructions, you are to judge the liability of each defendant individually. It is your
duty to give separate and personal consideration to each defendant. You do not have
to return the same verdict against each of them. You may find none of them liable,
all of them liable, or one or some liable but not others. That is not entirely true of the

false imprisonment claim against the Town of Lincoln. In this case, as I will explain



again later, the Town cannot be responsible for false imprisonment unless you find
that one or both Lincoln officers committed false imprisonment.

Now lets talk in more detail about false imprisonment.

A. FALSE IMPRISONMENT

This claim is brought against all the defendants.

False imprisonment means that one’s freedom to move or choose his location
1s obstructed or restrained. The tort of false imprisonment has four elements, and
Mr. Diamant must prove each of them to a preponderance of the evidence. First, he
must show that the defendant or defendants confined him intentionally. Mr.
Diamant is not required to show that the defendant or defendants acted with malice,
only that the confinement was intentional.

Intent ordinarily may not be proved directly because there is no way to directly
examine the thoughts of another human being. You may, however, infer a person’s
intent from surrounding circumstances. You may consider any statement made or
act done or omitted by a person whose intent is in issue, and all other facts and
circumstances which indicate his state of mind.

The second element of false imprisonment is that he, Mr. Diamant, was
conscious that he was being confined. Third, he must show that he did not consent
to the confinement. Consent to confinement may not be obtained by force or coercion.
Where a person is unlawfully detained by another and is fearful that physical force

will be used unless he submits to the detention, his submission does not bar his claim



for false imprisonment. And fourth, he must show the confinement was not otherwise
privileged or legally justified.

The length of the confinement is not material to whether a false imprisonment
occurred.

Law enforcement agents, and that includes only Officers Enos and Anterni and
Cpl. Fevrier, are entitled to detain a person who they reasonably suspect has
committed or is committing a crime. Reasonable suspicion must be an articulable
suspicion, based on all the circumstances known to them, and is to be judged by you
objectively. In other words, it is not enough that a law enforcement officer may
suspect a person of committing a crime: you must find that such a suspicion was
articulable and reasonable. That means that a reasonable officer in his position
would have held such a suspicion.

The analysis for determining whether a detention is justified involves two
steps. First, you must determine whether the detention was justified when it began.
Second, you must determine whether it was reasonably related to the circumstances
which justified it in the first place.

An officer may detain a person for a reasonable period if he is investigating a
crime. The law does not allow a person to be stopped or detained solely for the
purpose of the officer’s obtaining his identification. Doing so would violate the Fourth
Amendment.

Finally, as I mentioned, the Town of Lincoln is being sued because it employs

two of the police officers, and UTGR is being sued because it employed the security
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officers. This is known as “vicarious liability.” If you find one or both of the Lincoln
police officers liable for false imprisonment, and if you find that the officer or officers
you find liable was acting in the course of his employment, the Town of Lincoln would
also be liable as the employer. Similarly, if you find one or more security officers
liable for false imprisonment, and you find that the officer or officers you find liable
were acting in the course of their employment, UTGR would also be liable as the
employer. However, an employer is not liable for an employee’s intentional acts or
conduct unless the employer participated in, authorized, or ratified the employee’s
actions. An employer may imply authority on the part of the employee so as to hold
the employer liable even though the act committed by the employee is one specifically
forbidden by the employer or is in violation of law.

An employer is liable for the unauthorized actions of an employee if the
employer ratifies those actions. Ratification means that the employer, having
knowledge of all of the material facts, agreed that the employee’s actions were for the
employer’s benefit. The employer may expressly ratify the employee’s actions, or
ratification may be implied by the employer’s actions after the employee’s actions. An
employer may be deemed to have ratified the employee’s actions when, with
knowledge of the material facts, the employer accepts the benefits of the employee’s

actions.
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B. VIOLATION OF CIVIL RIGHTS: § 1983 AND THE UNITED
STATES CONSTITUTION

Mr. Diamant has brought his claims of unlawful detention of his person, and
unlawful seizure of his identification, pursuant to a federal law known as the Civil
Rights Act, Title 42, Section 1983 of the United States Code. These claims are not
brought against the Town of Lincoln. The purpose of the Civil Rights Act, § 1983, is
to protect the constitutional rights of individuals. It provides that anyone who, under
color of any statute, ordinance, regulation, custom or usage of any state, subjects or
causes to be subjected, any person to the deprivation of any rights, privileges or
immunities secured by the Constitution shall be liable to the person injured.

The basis of Mr. Diamant’s claim under the Civil Rights Act is that certain
defendants detained his person without authority under the law to do so and, in doing
so, seized him in violation of the Constitution. In addition, he contends that his
identification was obtained by the officers as the result of an unlawful search and
seizure.

The civil rights search and seizure claims, as I previously mentioned, are made
only against the three law enforcement officers. They are not made against the Town
of Lincoln. In addition, private security personnel are not law enforcement officers,
and no constitutional claim for a violation of Fourth Amendment rights is made

against UTGR or its security officers.

ELEMENTS REGARDING CONSTITUTIONAL CLAIMS

In order to prevail on one or more of his constitutional claims, Mr. Diamant

must prove three elements:
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First, he must prove that the acts of one or more officers were performed under
color of some law, custom, or policy of the state, city, or town. Second, that the officers’
acts or conduct violated his federal and state constitutional rights to be free from
unreasonable searches and seizures; and

Third, that the officers’ acts or conduct were the proximate cause of damages
resulting to Mr. Diamant.

Color of State Law

Acting under color of state law means that the officer or officers were acting, or appeared
to be acting, in connection with the performance of their official duties.

Violation of Constitutional Rights—Unlawful Seizure

Mr. Diamant asserts that his person was seized unlawfully by the three law
enforcement officers because they unlawfully detained him. The Constitution of the
United States guarantees every person the right to be secure in his person against an
unreasonable seizure. A person is “seized” within the meaning of the Fourth
Amendment only if, in light of the totality of the circumstances, a reasonable person
would not have believed he was free to leave. You should consider whether the
officer’s words or actions would have conveyed to a reasonable person that he was
being ordered to limit his movement, not whether it conveyed that to Mr. Diamant in
particular. Put another way, a detention occurs when a reasonable person believes
he 1s not free to leave. A person does not have to be arrested for a detention to occur.
A detention deprives a person of his freedom to choose his location, for however brief

a time.
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Law enforcement agents, and that includes Officers Enos, Anterni and Fevrier,
are entitled to detain a person who they reasonably suspect has committed or is
committing a crime. Reasonable suspicion is based on all the circumstances known
to them and is to be judged by you objectively. In other words, it is not enough that
a law enforcement officer may suspect a person of committing a crime: you must find
that such a suspicion was reasonable.

Violation of Constitutional Rights—Unlawful Search

When a police officer observes conduct which leads him reasonably to conclude
in light of his experience that criminal activity may be afoot and that the person with
whom he is dealing may be armed and presently dangerous, the law allows him to
conduct a carefully limited search of the outer clothing of such person only for the
purpose of discovering weapons which might present a danger to his safety.

Proximate Cause

In order to make out a civil rights claim, Mr. Diamant must prove, in addition
to a constitutional violation, that the violation of rights, an unlawful detention or an
unlawful search, was the “proximate cause” of his injury. “Proximate cause” means
the “direct cause.” An injury or damage is proximately caused by an act whenever it

appears from the evidence that the act played a substantial part in bringing about or

14



actually causing the injury or damage, and that the injury or damage was either a

direct result or a reasonably probable consequence of the act.

Now I want to give you some instructions that arise because of the evidence
in this particular case.

SPOLIATION

You have heard evidence regarding surveillance cameras and videos employed
by the defendant UTGR. You have also heard evidence that the plaintiff sought to
preserve any videos pertaining to his interaction with the Twin River security officers
and the defendant police officers, and that the videos were destroyed.

Evidence that is destroyed is subject to a doctrine called “spoliation,” which
provides that the deliberate or negligent destruction of relevant evidence by a party
to litigation may give rise to an inference that the destroyed evidence was unfavorable
to that party. You may consider this in your deliberations on all claims against
defendant UTGR and only UTGR. In order to draw that inference, you must find that
UTGR an agent or employee of UTGR (a) was in possession of the piece of evidence
that was destroyed; (b) deliberately or negligently destroyed it; (c) knew of the
potential for litigation; and (d) knew of the potential relevance of the destroyed
evidence. If you find these four things to be true, you may draw the inference, but

you need not.
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MERE PRESENCE

A police officer who, despite a reasonable opportunity to do so, fails to intercede
while a colleague or another officer deprives a person of his Fourth Amendment right
to be free from unreasonable searches and seizures, would, like his colleague, be
responsible for subjecting the person to a deprivation of his Fourth Amendment
rights.

RIGHT TO EJECT

In considering these claims, you should know that it is not illegal, nor does it
constitute false imprisonment, simply to eject someone from a business. Rhode Island
law gives casinos the discretion to refuse admission to and/or eject any person deemed
“undesirable.” The right to eject a person does not give the casino the right to detain
that person.

Corporal Fevrier is part of a unit in the Rhode Island State Police that is
directed to ensure the integrity of casino gaming activities in the state. Among other
duties, the unit monitors for and investigates potential criminal activity. This unit,
known as the gaming enforcement unit, is authorized to eject persons from casinos if
the person has allegedly violated any criminal law, or if the casino gaming unit
determines that the person’s presence may compromise the integrity of the gaming
activities. However, members of the unit are authorized to conduct their activities
only to the extent permissible under the law and Constitution. Compliance with this
statute does not equal compliance with the United States Constitution. The evidence

has been introduced to explain Corporal Fevrier’s involvement in this incident, but it
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1s otherwise not relevant to a determination of whether Mr. Diamant’s rights were
violated.

Similarly, compliance with a Twin River policy is not a defense to a claim of
false imprisonment. On the other hand, violation of Twin River policy does not equal

a violation of Mr. Diamant’s rights.

III. DAMAGES

I will now instruct you on how to find damages, if, and only if, you determine
that any defendant is liable for an injury to Mr. Diamant. By discussing damages
with you, I am not implying that Mr. Diamant is entitled to damages. That is a
determination that you must make in the course of your deliberations. There are
different types of damages. As to each of them, Mr. Diamant continues to bear the
burden of proof to a preponderance of the evidence, as I have defined that for you.

A. Compensatory Damages

Compensatory damages are composed of economic loss and mental suffering.
If you find that Mr. Diamant was falsely imprisoned, or that his civil right to be free
from unreasonable search and seizure has been violated by any of the defendants,
you must determine what damages he has suffered. Mr. Diamant seeks
compensatory damages for the detention he suffered, the seizure of his identification,
and any loss he suffered because the seizure of that identification. Compensatory
damages are defined as the amount of money that will compensate an injured party
for the harm or loss sustained as a result of a defendant’s conduct. Compensatory

damages, then, is the amount of money that will put Mr. Diamant back, as closely as
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possible, in the position he was in before the injury was sustained. It is meant to
restore him back to a pre-injury state.

You may award compensatory damages for monetary loss Mr. Diamant
suffered, if any, and you may award compensatory damages for physical pain and
suffering, which includes discomfort, stiffness or restriction of movement caused by
the pain or discomfort. You may also award compensatory damages for emotional
pain and suffering, mental anguish, loss of enjoyment of life, inconvenience and
emotional injuries. Pain must be conscious pain, pain that Mr. Diamant was aware
of. Suffering can be equated with what we sometimes call the mental anguish that
arises from physical pain. It may include anxiety, embarrassment or humiliation.

An award for pain and suffering must be fair and reasonable. It must be based
on the evidence and not on speculation or conjecture. You are the sole judges of what,
if anything, should be awarded for pain and suffering. There is no particular formula
by which to compute damages for pain and suffering. While it may be difficult to
measure suffering in terms of money, you may not speculate or guess. Any award
must be based on the evidence and what your considered judgment constitutes fair
and adequate compensation for any mental suffering that has been proven. The
determination of what amount, if any, you award is solely to be made by you.

If you decide to award damages in this case, you may not award compensatory

damages merely for the violation of a constitutional right, even if the right is an
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important one. Rather, to recover compensatory damages for the constitutional
injury, Mr. Diamant must prove actual injury.

If you award compensatory damages for false imprisonment, the damages
must be limited to the period between the start of his imprisonment and his release.

Finally, with respect to compensatory damages, the plaintiff has claimed that
a number of individuals plus the Town of Lincoln violated his rights. If you find that
more than one defendant did in fact violate his rights, and you calculate damages,
the plaintiff is entitled to be compensated only once for the injuries he actually
suffered. You should not compensate for the same injury twice merely because it was
caused by the violation of two different legal rights, one federal and the other state,
or because it was caused by more than one person.

If you do find that the improper conduct of more than one defendant caused
the plaintiff to suffer damages, you must apportion the damages accordingly so that
each defendant found liable is required to pay only that portion or percentage of the
damages attributable to that defendant’s improper conduct. Thus, if you believe that
one defendant was more at fault than the others, you should assess a great percentage

of fault against that defendant.

B. Nominal Damages

If you decide to award damages in this case, you may not award compensatory
damages merely for the violation of a constitutional right. Rather, to recover
damages for the constitutional injury, Mr. Diamant must prove actual

injury. However, a person whose federal rights were violated is entitled to a
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recognition of that violation, even if he suffered no actual injury. Therefore, if you
find actual injury, you must award compensatory damages as I instructed you. But
if you find no actual injury, but you do find that a constitutional violation occurred,
you are to award nominal damages (of $1.00) to acknowledge the deprivation of a
federal right.

B. Punitive Damages

If you determine that Mr. Diamant has met his burden of proving that one or
more defendants violated his constitutional rights, and if you find he is entitled to
either compensatory or nominal damages, you must consider whether to award
punitive damages. Punitive damages may not be awarded against the Town of
Lincoln. The purpose of punitive damages is not to compensate a plaintiff but instead
to punish a wrongdoer for outrageous or extraordinary misconduct and to deter them
or others from engaging in similar conduct in the future.

You may not award punitive damages against a defendant for a violation of a

constitutional right unless you find, by a preponderance of the evidence, that the
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defendant’s actions were maliciously, willfully, wantonly done, or done in reckless
disregard of Mr. Diamant’s rights.

An act, or a failure to act, is done with “malice” if prompted or accompanied by
1l will, spite, or grudge toward a plaintiff. You may consider all the evidence in the
case in making this determination.

An act 1s done “willfully” if it is done voluntarily and intentionally, with the
specific intent to do something the law forbids; that is to say, with a purpose either
to disobey or to disregard the law.

Any act or omission is “wantonly” done if done in callous or reckless disregard
of, or indifference to the rights of one or more persons, including the injured person.

“Recklessly” means with indifference to consequences. If a person acts without
regard to possible consequences, he may be found to have acted recklessly.

What I have just told you is the standard for awarding punitive damages for a
violation of constitutional rights. If you find that Mr. Diamant was falsely
1mprisoned, you may consider whether to award punitive damages on that claim as
well. However, in order to do so on the false imprisonment claim, you must find that
the particular defendant acted with such willfulness, recklessness or wickedness as
to amount to criminality. Further, in order to award punitive damages against UTGR
as an entity, you must first find that one or more of its employees falsely imprisoned

Mr. Diamant, and, secondly, you must find that UTGR as an entity participated in,
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1impliedly authorized, or ratified the conduct of its employee or employees who falsely
imprisoned him.

You may award Mr. Diamant punitive damages whether or not you find that
he suffered actual or compensatory damages. That is, you need not find that Mr.
Diamant incurred an economic or tangible loss in order to award punitive damages.
In addition, an award of nominal damages or actual damages will not prevent you
from awarding punitive damages, you may only award punitive damages if you award
compensatory or nominal damages.

You are not required to award punitive damages. Whether any one of the
individual defendants should be required to pay punitive damages is a matter for you

to determine.
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IV. FINAL PROCEDURAL INSTRUCTIONS

Ladies and gentlemen, in a moment I will dismiss you so that you may
commence your deliberations. However, before I do that, I need to give you some
instructions about the procedures you must use in the course of your deliberations.

As I said at the beginning of my instructions, you must not allow prejudice,
sympathy, or compassion to influence you in the course of your deliberations. That
does not mean that you should approach this case in an intellectual vacuum. You are
not required to put aside your experiences and observations in the ordinary, everyday
affairs of life. Indeed, your experiences and observations in the ordinary, everyday
affairs of life are essential to your exercise of reasonably sound judgment and
discretion in the course of your deliberations; and it is your right and duty to consider
the evidence in light of such experience and observations. But you must not allow
prejudice, sympathy, or compassion to cloud your examination of the evidence or
influence your determination of the facts.

During your deliberations, you must not communicate with or provide any
information to anyone outside of the jury room by any means about this case. You
may not use any electronic device or media, such as a cell phone, a tablet, or a
computer. You may not communicate to anyone any information about this case or
to conduct any research about this case until I accept your verdict. You can only

discuss the case in the jury room with your fellow jurors during deliberations.
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Now, in order for you to return a final verdict, your decision must be
unanimous. That means that you cannot return a verdict unless and until all eight
of you are in agreement as to the verdict.

In the course of your deliberations and in your consideration of the evidence,
you should exercise reasonable and intelligent judgment. It is not required that you
yield your conviction simply because a majority holds to the contrary view, but in
pursuing your deliberations you should keep your minds reasonably open to
conviction with respect to the point in dispute so that you will not be precluded or
prevented from achieving a unanimous verdict by mere stubbornness. It is your right
to maintain your conviction. Each vote of each juror is as important as the vote of
any other juror, and you need not give up your sincerely held conviction simply
because a majority holds to the contrary.

I am designating juror #, as the Foreperson of this

jury. , 1t will be your responsibility to organize the group and

facilitate organized and healthy deliberations. The Foreperson’s opinion, voice, or
vote, however, is no more meaningful than any other juror.

When you are in the jury room, you will be provided with the exhibits that have
been admitted in this case. It may take us a few minutes to gather them up, but as
soon as we do, they will be brought to the jury room.

I have instructed you on the law that governs your deliberations. As I

mentioned earlier, I will send into the jury room a written copy of my instructions.
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You are reminded, however, that the law is as I have given it to you from the bench;
and the written copy is merely a guide to assist you.

You will also be given a verdict form. When you have reached a verdict, the
Foreperson will fill out that form and sign it. Once the verdict form is complete, you
will inform the Court Security Officer.

[REVIEW OF VERDICT FORM]

If, in the course of your deliberations, you deem it necessary to be further
instructed or assisted by the Court in any way, the Foreperson should reduce such
request or question to writing, sign it, and give it to the Court Security Officer in
whose charge you will now be placed. The Court Security Officer will then bring such
written request to me and I, in consultation with the attorneys, will determine an
appropriate response. Other than this method, please do not attempt to communicate
privately or in any other way with the Court or with anyone outside the jury room.

Security Officer , will you please come forward to be sworn in?
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	A. NATURE OF THE PLAINTIFF’S CLAIMS

	The plaintiff, Dan Diamant, alleges that the defendants unlawfully detained him and forced him to produce identification without any legal justification.  In doing so, the defendants violated his civil rights to be free from unreasonable searches and...
	I want to point out that while I may use the phrase “the defendants” in these instructions, you are to judge the liability of each defendant individually.  It is your duty to give separate and personal consideration to each defendant.  You do not hav...
	Now lets talk in more detail about false imprisonment.
	A. FALSE IMPRISONMENT

	False imprisonment means that one’s freedom to move or choose his location is obstructed or restrained.  The tort of false imprisonment has four elements, and Mr. Diamant must prove each of them to a preponderance of the evidence.  First, he must show...
	Intent ordinarily may not be proved directly because there is no way to directly examine the thoughts of another human being.  You may, however, infer a person’s intent from surrounding circumstances.  You may consider any statement made or act done o...
	B. VIOLATION OF CIVIL RIGHTS:  § 1983 AND THE UNITED STATES CONSTITUTION

	Mr. Diamant has brought his claims of unlawful detention of his person, and unlawful seizure of his identification, pursuant to a federal law known as the Civil Rights Act, Title 42, Section 1983 of the United States Code. These claims are not brough...
	The basis of Mr. Diamant’s claim under the Civil Rights Act is that certain defendants detained his person without authority under the law to do so and, in doing so, seized him in violation of the Constitution.  In addition, he contends that his ident...
	The civil rights search and seizure claims, as I previously mentioned, are made only against the three law enforcement officers.  They are not made against the Town of Lincoln.  In addition, private security personnel are not law enforcement officers,...
	ELEMENTS REGARDING CONSTITUTIONAL CLAIMS

	In order to make out a civil rights claim, Mr. Diamant must prove, in addition to a constitutional violation, that the violation of rights, an unlawful detention or an unlawful search, was the “proximate cause” of his injury.  “Proximate cause” means ...
	III. DAMAGES
	I will now instruct you on how to find damages, if, and only if, you determine that any defendant is liable for an injury to Mr. Diamant.  By discussing damages with you, I am not implying that Mr. Diamant is entitled to damages.  That is a determinat...
	A. Compensatory Damages
	Compensatory damages are composed of economic loss and mental suffering.  If you find that Mr. Diamant was falsely imprisoned, or that his civil right to be free from unreasonable search and seizure has been violated by any of the defendants, you must...
	You may award compensatory damages for monetary loss Mr. Diamant suffered, if any, and you may award compensatory damages for physical pain and suffering, which includes discomfort, stiffness or restriction of movement caused by the pain or discomfort...
	An award for pain and suffering must be fair and reasonable.  It must be based on the evidence and not on speculation or conjecture.  You are the sole judges of what, if anything, should be awarded for pain and suffering.  There is no particular formu...
	If you decide to award damages in this case, you may not award compensatory damages merely for the violation of a constitutional right, even if the right is an important one.  Rather, to recover compensatory damages for the constitutional injury, Mr....
	If you award compensatory damages for false imprisonment, the damages must be limited to the period between the start of his imprisonment and his release.
	Finally, with respect to compensatory damages, the plaintiff has claimed that a number of individuals plus the Town of Lincoln violated his rights.  If you find that more than one defendant did in fact violate his rights, and you calculate damages, th...
	If you do find that the improper conduct of more than one defendant caused the plaintiff to suffer damages, you must apportion the damages accordingly so that each defendant found liable is required to pay only that portion or percentage of the damage...
	B. Nominal Damages

	If you decide to award damages in this case, you may not award compensatory damages merely for the violation of a constitutional right.  Rather, to recover damages for the constitutional injury, Mr. Diamant must prove actual injury.  However, a person...
	B. Punitive Damages

	If you determine that Mr. Diamant has met his burden of proving that one or more defendants violated his constitutional rights, and if you find he is entitled to either compensatory or nominal damages, you must consider whether to award punitive damag...
	You may not award punitive damages against a defendant for a violation of a constitutional right unless you find, by a preponderance of the evidence, that the defendant’s actions were maliciously, willfully, wantonly done, or done in reckless disregar...
	An act, or a failure to act, is done with “malice” if prompted or accompanied by ill will, spite, or grudge toward a plaintiff.  You may consider all the evidence in the case in making this determination.
	An act is done “willfully” if it is done voluntarily and intentionally, with the specific intent to do something the law forbids; that is to say, with a purpose either to disobey or to disregard the law.
	Any act or omission is “wantonly” done if done in callous or reckless disregard of, or indifference to the rights of one or more persons, including the injured person.
	“Recklessly” means with indifference to consequences.  If a person acts without regard to possible consequences, he may be found to have acted recklessly.
	What I have just told you is the standard for awarding punitive damages for a violation of constitutional rights.  If you find that Mr. Diamant was falsely imprisoned, you may consider whether to award punitive damages on that claim as well.  However,...
	You may award Mr. Diamant punitive damages whether or not you find that he suffered actual or compensatory damages.  That is, you need not find that Mr. Diamant incurred an economic or tangible loss in order to award punitive damages.  In addition, an...
	You are not required to award punitive damages.  Whether any one of the individual defendants should be required to pay punitive damages is a matter for you to determine.
	IV. FINAL PROCEDURAL INSTRUCTIONS

