UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF RHODE ISLAND

)

NICOLE SCHARA, )
Plaintiff, )

)

V. )  C.A. No. 20-423-JJM-PAS

)

TLIC WORLDWIDE, INC., )
Defendant. )

)

JURY INSTRUCTIONS

I GENERAL INSTRUCTIONS

A. PROVINCE OF THE COURT AND JURY

It is your duty as jurors to follow the law as I state it to you and to apply that
law to the facts of the case, as you determine those facts to be from the evidence in
this case. You are not to be concerned with the wisdom of any rule of law. You are
not to single out one instruction alone as stating the law but must consider the
instructions as a whole.

Further, nothing I say in these instructions and nothing that I have said or
done during the trial is to be taken as an indication that I have any opinion about the
facts of the case. I do not. It is not my role to determine the facts, that is your role.

You must perform your duties as jurors without bias or prejudice to any party.
The law does not permit you to be governed by sympathy, prejudice, or public opinion.
All parties — and the law — expect that you will carefully and impartially consider
all the evidence, follow the law as it is now being given to you, and reach a just verdict,

regardless of the consequences.



This case should be considered and decided by you as an action between
persons of equal standing in the community, of equal worth, and holding the same or
similar stations of life. All parties are entitled to the same fair trial at your hands.
All parties stand equal before the law and are to be dealt with as equals in a court of

justice.

B. EVIDENCE IN THE CASE

In determining the facts of this case, you are to consider only the evidence that
has been properly put before you. That evidence consists of the sworn testimony of
witnesses and the exhibits that have been received into evidence. Evidence that the
court admits is properly before you for your consideration; evidence that this Court
has refused to admit is not a proper subject for your deliberations and you should not
consider it when reaching a verdict. Admitted evidence will be available to you in the
jury room during your deliberations.

The fact that the Court admitted evidence over objection should not influence
you in determining the weight you should give such evidence. Nor should statements
made by counsel, either for or against the admission of such evidence, influence your
determination of the weight you will give the evidence, if the evidence was admitted.

Certain things are not evidence, and you may not consider them in deciding
what the facts are.

1. Arguments and statements by lawyers are not evidence.

2. Questions and objections by lawyers are not evidence.



3. Anything you may have seen or heard when the court was not in session

1s not evidence. You are to decide the case solely on the evidence received at trial.

C. CREDIBILITY OF WITNESSES

You are the sole judges of the credibility of the witnesses and the weight their
testimony deserves. In deciding the facts of this case, you may have to decide which
testimony to believe and which testimony not to believe. In considering the testimony
of any witness, you may take into account:

1. the opportunity and ability of the witness to see or hear or know the

things that witness testified about;

2. the witness’ memory;
3. the witness’ manner while testifying;
4. the witness’ interest in the outcome of the case and any bias or prejudice

the witness may have;
5. whether other evidence contradicted the witness’ testimony; and
6. the reasonableness of the witness’ testimony in light of all the evidence.
After making your own judgment, you may believe everything a witness says,
or part of it, or none of it at all. Also, the weight of the evidence is not necessarily
determined by the number of witnesses testifying.

D. EVIDENCE — DIRECT AND CIRCUMSTANTIAL

There are two types of evidence. One is direct evidence — such as the testimony
of an eyewitness. The other is indirect or circumstantial evidence — that is, the proof

of a chain of circumstances pointing to the existence or non-existence of certain facts.



As a general rule, the law makes no distinction between direct and
circumstantial evidence. You are simply required to find the facts in accordance with
the preponderance of all the evidence in the case, both direct and circumstantial.

In your consideration of the evidence in this case, you are allowed to make

reasonable inferences from witnesses’ testimony and the admitted exhibits.

E. BURDEN OF PROOF: PREPONDERANCE OF THE EVIDENCE

The burden is on the Plaintiff in a civil action, such as this, to prove every
element of her claims by a preponderance of the evidence. If the proof should fail to
establish any element of the Plaintiff’s claim by a preponderance of the evidence, then
you should find for the Defendant on that claim. The Defendant does not have any
obligation to disprove that which the Plaintiff asserts or claims.

To establish by “a preponderance of the evidence” means to prove that
something is more probably true than not true. In other words, if you were looking
at opposite ends of a scale, the Plaintiff’s evidence would have to make one end of the
scale tip to its side.

Where, in your opinion, the evidence on each side is equally balanced, the
witnesses on each side are equally credible, and the evidence is just as strong on one
side as the other, then Ms. Schara has not carried her burden of proof by a
preponderance of the evidence.

When I say in these instructions that a party has the burden of proof on any

proposition, I mean you must be persuaded, considering all the evidence in the case,



that the proposition is more probably true than not true. This rule does not, of course,
require proof to an absolute certainty or even to a near certainty.
II. CASE-SPECIFIC INSTRUCTIONS

A. NATURE OF THE PLAINTIFF’S CLAIMS

In this case, Ms. Schara brings four claims against TLIC Worldwide, Inc. The
first two are employment discrimination claims, which allege violations of two state
antidiscrimination statutes: the Rhode Island Fair Employment Practices Act of 1967
and the Rhode Island Civil Rights Act of 1990. They are:

1. Hostile Work Environment: Ms. Schara asserts that she was
subjected to harassment and a hostile work environment based on
her gender; and

2. Retaliation: Ms. Schara asserts that she was terminated in
retaliation for reporting sexual harassment to TLIC’s president,
Steven Palange.

The third claim alleges the violation of the Rhode Island Whistleblowers’
Protection Act. The fourth claim alleges that TLIC was negligent. These claims are:

3. Whistleblowers’ Protection Act: Ms. Schara also asserts that she was
terminated because she reported to her supervisor and to Mr.
Palange sexual harassment that she alleges to violate state law; and

4. Negligence: Ms. Schara asserts that TLIC failed to exercise
appropriate care in the hiring, training, and supervision of the

company’s supervisors and managers.



B. EMPLOYMENT DISCRIMINATION

The state discrimination statutes at issue in this case prohibit an employer
from discriminating against any individual with respect to compensation, terms,
conditions, or privileges of employment because of that individual’s race, color,
religion, sex, or national origin. They also prohibit retaliation against employees who
make discrimination complaints.

1. Hostile Work Environment

Discriminatory conduct that is so severe or pervasive that it creates a work
environment abusive to employees because of their sex or gender is a violation of the
Rhode Island Fair Employment Practices Act and the Rhode Island Civil Rights Act.
Ms. Schara claims that she was subjected to harassment by her coworker and
supervisor at TLIC Worldwide, and that this harassment was based upon her status
as a woman. TLIC Worldwide is liable to Ms. Schara if she proves all the following
elements by a preponderance of the evidence:

First, that she was intentionally subjected to unwelcome harassment by the
employer, her coworkers, or her supervisor;

Second, that the harassment was based upon her sex;

Third, that the harassment was both objectively and subjectively offensive.
This requires Ms. Schara to prove two points: one, that she actually felt that the
conduct was offensive at the time that it occurred; and two, that a reasonable person
would have found the conduct offensive. A reasonable person is simply a person of

normal sensitivity and emotional make-up; and



Fourth, that the harassment was sufficiently severe or pervasive so as to alter
the conditions of her employment and create an abusive working environment.

“Unwelcome harassment” means conduct that is uninvited, and offensive or
unwanted.

On whether the conduct was objectively offensive, you may consider, among
other things, the frequency of the conduct, its severity, whether it was physically
threatening or humiliating or whether it was a mere offensive utterance, whether it
unreasonably interfered with an employee’s work performance, and its effect on the
employee’s psychological well-being. Liability on this claim requires more than mere
utterance of an offensive remark. It does not, however, require tangible psychological
injury. There is no mathematically precise test for determining whether words and
gestures meet the standard. Instead, you must consider the evidence as a whole and
the totality of the circumstances, such as the nature of the conduct and the context
in which it occurred. Discriminatory intimidation, ridicule and insult can be
sufficiently severe or pervasive in their accumulated effect to alter the conditions of
employment and create an abusive working environment. The conduct or actions do
not have to be overtly sexual. But conduct that results from genuine but innocuous
differences in the way men and women routinely interact with members of the same
sex and of the opposite sex is not illegal. Offhand comments, rudeness, occasional
teasing and isolated incidents are not alone sufficient. This is not a general civility

code for the workplace. In deciding whether Mr. Palange’s or Mr. Casimiro’s conduct



was severe or pervasive, you may but are not required to consider their words or
conduct both inside and outside of the workplace.
2. Retaliation

Ms. Schara’s second claim is that she was subjected to retaliation by TLIC
Worldwide. Employers may not retaliate against employees for engaging in protected
conduct. Protected conduct refers to action taken formally or informally to protest
statutorily prohibited discrimination. A retaliatory, adverse employment action by a
supervisor is an action of the employer.

To succeed on this claim, Ms. Schara must prove by a preponderance of the
evidence that

First, Ms. Schara engaged in protected conduct;

Second, TLIC Worldwide took adverse action against her; and

Third, were it not for her protected conduct, TLIC Worldwide would not have

taken adverse employment action against her.

Ms. Schara is not required to prove that her report of sexual harassment had
merit in order to prove the retaliation claim. An “adverse action” is one that would
be materially adverse to a reasonable employee or job applicant, an action that could
well dissuade a reasonable worker from making or supporting a charge of
discrimination. This is an objective standard. “Material” means significant, as
opposed to trivial. An adverse action by a supervisor is an action of the employer.

Ms. Schara need not show that retaliation was the only or predominant factor

that motivated TLIC Worldwide. In fact, you may decide that other factors were



involved as well in TLIC Worldwide’s decision-making process. In that event, in order
for you to find for Ms. Schara, you must find that she has proven that, although there
were other factors, she would not have been terminated had she not engaged in the
protected conduct.

An employer is free to terminate an employee for any nondiscriminatory reason
even if its business judgment seems objectively unwise. But you may consider the
believability of an explanation in determining whether it is a cover-up or pretext for
discrimination. In order to succeed on the retaliation claim, Ms. Schara must
persuade you, by a preponderance of the evidence, that were it not for her protected
conduct, she would not have been terminated.

Ms. Schara 1s not required to produce direct evidence of unlawful motive. You
may infer knowledge and/or motive as a matter of reason and common sense from the
existence of other evidence—for example, explanations that you find were really
pretextual. “Pretextual” means false or, though true, not the real reason for the
action taken. If you find that TLIC’s stated reason for Ms. Schara’s termination is
pretextual — that is, if you determine that the reasons why TLIC claims that Ms.
Schara was fired are false or inconsistent or implausible — then you may infer that

the real reason for the termination was because of harassment or retaliation.

C. OTHER CLAIMS

Ms. Schara brings two additional claims under Rhode Island state law. Ms.

Schara alleges that TLIC violated her rights under the Rhode Island Whistleblowers’



Protection Act. Ms. Schara also alleges that TLIC negligently trained and supervised
its employees.

1. Rhode Island Whistleblowers’ Protection Act

Pursuant to the Whistleblowers’ Protection Act, Ms. Schara alleges that TLIC
discriminated against her because she reported illegal activities of coworkers to the
president of the company. The Whistleblowers’ Protection Act provides that “[aln
employer shall not discharge, threaten, or otherwise discriminate against an
employee regarding the employee's compensation, terms, conditions, location, or
privileges of employment *** [blecause the employee ... reports or is about to report
to a public body, verbally or in writing, a violation that the employee knows or
reasonably believes has occurred or is about to occur, of a law or regulation or rule
promulgated under the law of this state, a political subdivision of this state, or the
United States....”

In order for Ms. Schara to prevail on her claim under the Whistleblower Act,
she must establish the following three things by a preponderance of the evidence:

First, Ms. Schara must prove that she reported verbally or in writing to TLIC
or to her supervisor a violation of federal, state, or local law or regulation that Ms.
Schara knew or reasonably believed had occurred or was about to occur;

Second, Ms. Schara must prove that she suffered an adverse employment
action by TLIC; and

Third, Ms. Schara must prove that there was a causal connection between the

report and the adverse employment action.
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2. Negligent Training and Supervision

Finally, Ms. Schara alleges that TLIC’s negligence in training and supervising
its employees led to her being harassed by her coworkers. Generally, negligence is
the failure of one person, acting in a given set of circumstances, to exercise that degree
of care for the safety of another person that a reasonably prudent person would
ordinarily exercise in the same or similar circumstances. Negligence may result from
not doing something that a reasonably prudent person would do, or it may result from
doing something that a reasonably prudent person would not do under the same or
similar circumstances.

In other words, when a person either by acting or not acting in a given set of
circumstances, fails to exercise the degree of care for the safety or property of another
person that a reasonably prudent person would have used under the same or similar
circumstances, you have negligence. When we say that a person was acting with due
and reasonable care, we mean that this person was not negligent. The mere fact that
an incident occurred, in this case the alleged interactions between Ms. Schara and
her coworkers, is not evidence of negligence.

Ms. Schara must first define the duty that TLIC owed to her as her employer.
This requires comparing TLIC’s training of employees against an accepted standard
of employee training and comparing TLIC’s supervision of employees against an
accepted standard of supervision. An employer is required to exercise the care that
a reasonably prudent employer in the same field would have similarly exercised. An

employer is negligent, if the employer, without intending to do harm, does something
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(or fails to do something) with respect to the training and supervision of an employee
that a reasonable person would recognize as creating an unreasonable risk of injury
to a person from that employee’s conduct.

The second element to be proven is that TLIC deviated from the accepted
standard of care. Such a deviation may result from either an act or an omission,
meaning that the failure to take an action that should have been taken. You must
determine whether TLIC did what a reasonably prudent employer would have done
under similar circumstances. In other words, you must decide whether TLIC trained
and supervised its employees in light of the standard of care that I just described.

The third element to be proven is that Ms. Schara suffered harm. I will say
more about damages a little later. For now, all you need to understand is that Ms.
Schara must establish that she has experienced an injury or injuries.

The fourth and final element to be established is causation. If you find that
TLIC deviated from the standard of care and that Ms. Schara suffered an injury, the
next question is whether TLIC’s deviation caused that injury. A person will not be
held responsible or liable unless their actionable conduct caused actual harm to
someone else. If that conduct is not a substantial or moving cause of some harm, then
the person should not be held responsible. Only where a person’s actionable conduct
causes harm do we hold the person responsible for that harm. There must be a link
or connection between the conduct and the harm in order to hold a person responsible.

You must further determine whether TLIC’s breach of duty is the “proximate

cause,” meaning the direct cause, of the injury. The question is to what extent did

12



the actionable conduct cause Ms. Schara’s injuries? The law requires that the
connection or link between the conduct and the resulting harm be legally sufficient,
that is, something more than insubstantial or insignificant.

Proximate cause means a cause that in a natural, continuous and unbroken
sequence produces an event or injury and without which the event or injury would
not have occurred. The proximate cause of an event or injury is a substantial,
primary or moving cause without which the event or injury would not have happened.
Causes that are merely incidental are not proximate causes. Unless TLIC’s
negligence is a proximate cause of Ms. Schara’s injuries, then TLIC is not responsible
to Ms. Schara.

A cause that is a proximate cause may be the sole or only cause of an event or
injury. Or, it may be one of two or more or even several causes of an event or injury
some of which are a proximate cause and some of which are not. A cause is a
proximate cause even if it comes together with or unites with some other cause and
produces the event or injury. The test is whether the particular cause at issue is a
substantial cause or whether it is merely incidental.

Ms. Schara is not required to show the exact cause of the harm or to exclude
all possibility that the harm occurred without fault on the part of TLIC. For example,
it 1s enough if the plaintiff shows that the harm was more likely due to the negligence
of the defendant than some other cause. If, as a matter of ordinary experience, a
particular act or omission might be expected to produce a particular result, and if

that result has in fact followed, the conclusion may be justified that the casual
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relationship exists. There is no requirement of law that a plaintiff point out the exact
way an accident happens. The plaintiff sustains her burden if she proves that there
was greater likelihood or probability that the harm complained of was due to causes

for which the defendant was responsible than any other cause.

D. DAMAGES - COMPENSATORY

I will now instruct you on the law of damages. The mere fact that I am
charging you on the law of damages does not indicate in any respect that I feel you
should find in favor of Ms. Schara. You must remember that before even deciding the
question of damages, you must first decide whether Ms. Schara has sustained her
burden of proof relative to all of the elements of any of the offenses with which she
has charged TLIC Worldwide. Only if you find that she has sustained her burden,
should you proceed to consider damages.

Damages are an additional element of Ms. Schara’s case. That means that she
must prove her damages by a preponderance of the evidence. In order to recover
compensatory damages, Ms. Schara must prove that TLIC Worldwide’s conduct
proximately caused her harm. If you find that TLIC Worldwide is liable for a hostile
work environment or retaliation, or both, the next question is whether that conduct
caused Ms. Schara to suffer an injury. You must determine whether that conduct
was the “proximate cause,” meaning the direct cause of her injury. An injury or
damage is proximately caused by conduct whenever it appears from the evidence that

the conduct played a substantial part in bringing about or actually causing the injury
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or damage, and that the injury or damage was either a direct result or a reasonably
probable consequence of that conduct.

Damages are defined in law as that amount of money which will compensate
an injured party for the harm or loss that she has sustained. The rationale behind
compensatory damages is to restore a person to the position that she was in prior to
the harm or loss. Compensatory damages, then, are the amount of money that will
replace as near as possible the loss or harm caused to Ms. Schara.

You may not speculate in awarding damages. If you find in Ms. Schara’s favor,
then you should consider awarding her such a sum as you find by the preponderance
of the evidence will fairly and justly compensate her for any damages you find she
sustained as a direct result of TLIC Worldwide’s conduct. You may consider the value
of her back pay, including benefits and bonuses, which she would have received from
the date of her termination on February 9, 2018, until the present date. You may also
consider future wages, also called front pay, that Ms. Schara would have earned if
she had remained in the employ of TLIC Worldwide.

You must also reduce any award to its present value by considering the interest
that Ms. Schara could earn on the amount of the award if she made a relatively risk-
free investment. The reason you must make this reduction is because an award of an
amount representing future loss of earnings is more valuable to Ms. Schara if she
receives it today than if it were received at the time in the future when it would have
been earned. It is more valuable because Ms. Schara can earn interest on it for the

period of time between the date of the award and the date she would have earned the
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money. Thus, you should decrease the amount of any award for loss of future earnings
by the amount of interest that Ms. Schara can earn on that amount in the future.

You may also award Ms. Schara emotional damages for any pain and suffering
she experienced as a result of TLIC Worldwide’s conduct. Distress arising from this
lawsuit, or legal expenses incurred in this lawsuit must not be included in these
damages. Any amount you award for emotional damages should be based upon your
consideration of the nature, extent, and duration of her pain and suffering. You may
compensate Ms. Schara for mental suffering, which may include nervousness,
anxiety, worry, shock, humiliation, embarrassment, or indignity. It is difficult to
measure emotional damages in terms of money. Nevertheless, you may not speculate
or guess as to what constitutes fair compensation for pain and suffering.

Any award you determine must be based on the evidence and what in your
considered judgment constitutes fair, adequate, and just compensation for such
injuries and pain and suffering as have been proved. The determination of that
amount, if any, is solely for you, the jury, to make.

1. Taking the Victim as You Find Her

Where a defendant violates the law and causes injury to a plaintiff, that
defendant is liable for the proximate results of that injury, even if the consequences
in the case of that specific plaintiff are more serious than might be anticipated. That
means that TLIC Worldwide is responsible for all damages that it caused to Ms.
Schara, even if Ms. Schara was more susceptible to injury because of a preexisting

condition or injury. Ms. Schara may not recover for the preexisting condition itself
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but is entitled to recover the portion of emotional damages attributable to TLIC
Worldwide’s aggravation of the preexisting condition.

2. Nominal Damages

If you find that Ms. Schara is entitled to a verdict because she has proved all
the elements of one or all of her claims that I explained above, but do not find that
she has proved actual damages, you may return a verdict for Ms. Schara in some
nominal sum such as one dollar ($1.00). You may not award Ms. Schara both actual
and nominal damages. Nominal damages may be awarded only if you find that Ms.
Schara has suffered a violation but has not proved that she is entitled to actual

damages.

E. DAMAGES - PUNITIVE DAMAGES

If you have awarded compensatory or nominal damages, you may also award
punitive damages to Ms. Schara under some circumstances. The purpose of this kind
of damages is to punish a wrongdoer for misconduct, and to serve as a warning to
others not to engage in the same or similar conduct. You may decide to award
punitive damages if you find that the TLIC Worldwide’s conduct was shown to be
motivated by evil motive or intent, or that it involves reckless or callous indifference
to the civil rights of Ms. Schara. You may not award punitive damages against TLIC
Worldwide unless you find, by a preponderance of the evidence, that TLIC
Worldwide's actions were maliciously, willfully, wantonly or recklessly done and are

found to be so willful, reckless, or wicked that they amount to criminality.
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An act, or a failure to act, is done with "malice" if prompted or accompanied by
1l will, spite, or grudge toward a plaintiff. You may consider all the evidence in the
case in making this determination. An act is done "willfully" if it is done voluntarily
and intentionally, with the specific intent to do something the law forbids; that is to
say, with a purpose either to disobey or to disregard the law. Any act or omission is
"wantonly" done if done in callous or reckless disregard of, or indifference to the rights
of one or more persons, including the injured person. "Recklessly" means with
indifference to consequences. If a person acts without regard to possible
consequences, he may be found to have acted recklessly. Intent ordinarily may not
be proved directly because there is no way to directly examine the thoughts of another
human being. You may, however, infer a person's intent from surrounding
circumstances. You may consider any statement made or act done or omitted by a
person whose intent is in issue, and all other facts and circumstances which indicate
his or her state of mind.

You may award Ms. Schara punitive damages whether or not you find that she
suffered actual or compensatory damages. That is, you need not find that Ms. Schara
incurred an economic or tangible loss in order to award punitive damages. In
addition, an award of nominal damages or actual damages will not prevent you from
awarding punitive damages.

III. FINAL PROCEDURAL INSTRUCTIONS
Ladies and Gentlemen, in a moment I will dismiss you so that you may

commence your deliberations. However, before I do that, I need to give you some
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instructions about the procedures you must use during your deliberations.

As I said at the beginning of my instructions, you must not allow prejudice,
sympathy, or compassion to influence you during your deliberations. That does not
mean that you should approach this case in an intellectual vacuum. You are not
required to put aside your experiences and observations in the ordinary, everyday
affairs of life. Indeed, your experiences and observations in the ordinary, everyday
affairs of life are essential to your exercise of reasonably sound judgment and
discretion during your deliberations; and it is your right and duty to consider the
evidence in light of such experience and observations.

During your deliberations, you must not communicate with or provide any
information to anyone outside of the jury room by any means about this case. You
may not use any electronic device or media, such as a cell phone, a tablet, or a
computer. You may not communicate to anyone any information about this case or
to conduct any research about this case until I accept your verdict. You can only
discuss the case in the jury room with your fellow jurors during deliberations.

Now, in order for you to return a final verdict, your decision must be
unanimous. That means that you cannot return a verdict unless and until all eight
of you agree as to the verdict.

Therefore, during your deliberations and in your consideration of the evidence,
you should exercise reasonable and intelligent judgment. It is not required that you
yield your convictions simply because a majority holds to the contrary view, but in

pursuing your deliberations you should keep your minds reasonably open so that you
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will not be precluded or prevented from achieving a unanimous verdict by mere
stubbornness. Each vote of each juror is as important as the vote of any other juror,
and you need not give up your sincerely held convictions simply because a majority
holds to the contrary.

I am designating juror #2, as the Foreperson of this jury. Ms. Lori Kelly, it will
be your responsibility to organize the group and facilitate organized and healthy
deliberations. The Foreperson’s opinion, voice, or vote, however, 1s no more
meaningful than any other juror.

When you are in the jury room, you will be provided with the evidence that has
been admitted in this case. It may take us a few minutes to gather it up, but as soon
as we do, it will be brought to the jury room.

You will also be given a verdict form. When you have reached a verdict, the
Foreperson will fill out that form and sign it. Once the verdict form is complete, you
will inform the Court Security Officer.

[REVIEW OF VERDICT FORM]

If, during your deliberations, you deem it necessary to be further instructed or
assisted by the Court in any way, the Foreperson should reduce such request or
question to writing, sign it, and give it to the Court Security Officer in whose charge
you will now be placed. The Officer will then bring such written request to me and I,
in consultation with the attorneys, will determine an appropriate response. Other
than this method, please do not attempt to communicate privately or in any other

way with the Court or with anyone outside the jury room.
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