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JURY INSTRUCTIONS
I. GENERAL INSTRUCTIONS

1. Now that you have heard all the evidence and you will hear the
arguments of counsel, it is my job to instruct you on the law that is applicable to this
case. You are not to single out one instruction alone as stating the law, but you must
consider these instructions as a whole.

2. I will send a written copy of my instructions into the jury room but
please note that the law is as I give it to you from the bench. The written copy will

merely be a guide to assist you.



PROVINCE OF THE COURT AND JURY

3. It is your duty as jurors to follow the law as I give it to you and to apply
that law to the facts of the case, as you determine those facts to be from the evidence
in this case. You are not to be concerned with the wisdom of any rule of law stated
by me. You are not to single out one instruction alone as stating the law but must
consider the instructions as whole.

4, Further, nothing I say in these instructions and nothing that I have said
or done during the trial is to be taken as an indication that I have any opinion about
the facts of the case. I do not. It is not my role to determine the facts; that is your
role. However, you must accept as true any facts that I expressly tell you have been
established by agreement of the parties or by ruling of this Court before this trial
commenced.

5. You must perform your duties as jurors without bias or prejudice to any
party. The law does not permit you to be governed by sympathy, prejudice, or public
opinion. All parties — and the law — expect that you will carefully and impartially
consider all the evidence, follow the law as it is now being given to you, and reach a
just verdict, regardless of the consequences.

6. This case should be considered and decided by you as an action between
persons of equal standing in the community, of equal worth, and holding the same or
similar stations of life. All parties are entitled to the same fair trial at your hands.
All parties stand equal before the law and are to be dealt with as equals in a court of

justice.



I1. PREVIOUS FINDINGS AND STIPULATIONS OF THE PARTIES

7. This Court has already determined that the defendants committed an
unlawful employment practice by violating R.I.G.L. § 28-14-19.1 and misclassifying
the plaintiffs as independent contractors rather than employees. Additionally, the
plaintiffs and defendants have stipulated to a number of other issues. These
stipulations are included in Exhibit 16 and will be sent with you to the jury room.

8. As a result, you will only be called upon to make four determinations in
this case: (1) whether the plaintiff(s) performed work for which they were not paid
wages, and, if so, how many hours each plaintiff worked for which they were not paid
wages; (2) whether the plaintiff(s) worked any hours in excess of 40 in any one
workweek for which they were not paid overtime wages and, if so, how many overtime
hours each plaintiff worked; (3) for any hours worked for which each plaintiff was not
paid wages or overtime wages, whether the defendants’ failure to pay such wages was
willful; and (4) whether each plaintiff was not paid the legally mandated minimum
of three hours’ worth of pay for each day they reported to work and were not assigned

work and, if so, how many such hours each plaintiff is owed.
ITII. PARTIES ARE NOT REQUIRED TO BE PRESENT FOR ALL OF THIS TRIAL

9. As I told you at the beginning of the case, the parties were not required
to be present for the entire course of the trial and, indeed, do not have the legal right
to be absent from work for this trial as you do. As such, if any party is not present
for any portion of the trial, you are not to hold that absence against them or allow it

to impact any determination you are called on to make.



IV. EVIDENCE IN THIS CASE

10. In determining the facts of this case, you are to consider only the
evidence that has been properly put before you. That evidence consists of the sworn
testimony of the witness[es] and the exhibits that have been received into evidence.

11.  As I told you, the evidence in this case also includes facts to which the
lawyers and parties have agreed or stipulated. This means that the plaintiffs and
defendants accept the truth of a particular proposition or fact. Since there is no
disagreement, there is no need for evidence apart from the stipulation itself. You
must accept the stipulated facts as true and give those stipulated facts the weight
you deem appropriate. When you return to the jury room to deliberate you will
receive all of the evidence that has been admitted. Exhibit 16 is a list of stipulated
facts that have been agreed upon by the parties. You must accept these facts as true.

12. The fact that the Court admitted evidence over objection should not
influence you in determining the weight you should give such evidence — all evidence
admitted, over objection or not, should be considered by you in the same fashion. Nor
should statements made by counsel, either for or against the admission of such
evidence, influence your determination of the weight you will give the evidence, if the
evidence was admitted.

13. Certain things are not evidence, and you may not consider them in
deciding what the facts are.

1) Arguments and statements by lawyers are not evidence.

2) Questions and objections by lawyers are not evidence. Attorneys have



a duty to their clients to object when they believe a question is improper
under the rules of evidence. You should not be influenced by the
objection or by the Court’s ruling on it.

3) Anything you may have seen or heard when the court was not in
session 1s not evidence. You are to decide the case solely on the evidence
received at trial.

4) Testimony that has been stricken or excluded from the record is

not evidence and must not be considered by you.

V. WITNESSES

14.

You have heard the testimony of several witnesses in this case. You are

the sole judges of the credibility of those witnesses and the weight their testimony

deserves. In deciding the facts of this case, you may have to decide whether or not to

believe a witness’s testimony. There is no magic formula for determining the

credibility of witnesses. You should bring to your determination your own experience

In assessing the truth or veracity of people, as well as your common sense. But, in

addition to other criteria that you consider to be relevant you may take into account.

1.

the opportunity and ability of the witness to see or hear or know the
things that witness testified about;

the witness’ memory;

the witness’ manner while testifying;

whether the witness has said inconsistent or contradictory things, either

in his or her testimony here at trial or at some previous time;



5. the witness’ interest in the outcome of the case and any bias or prejudice
the witness may have; and

6. the reasonableness of the witness’ testimony considering all the
evidence.

After making your own judgment, you may believe everything a witness says,
part of it, or none of it at all. Also, the weight of the evidence is not necessarily
determined by the number of witnesses testifying to the existence or non-existence of
any fact. You may find that the testimony of a small number of witnesses as to any
fact is more credible than the testimony of a larger number of witnesses to the
contrary.

VI. EVIDENCE — DIRECT AND CIRCUMSTANTIAL

15. There are two types of evidence from which you may properly find the
facts of this case. One is direct evidence — such as the testimony of an eyewitness.
The other is indirect or circumstantial evidence — that is, the proof of a chain of
circumstances pointing to the existence or non-existence of certain facts.

16. As a rule, the law makes no distinction between direct and
circumstantial evidence. You are simply required to find the facts in accordance with
the preponderance of all the evidence in this case, both direct and circumstantial.

17. In your consideration of the evidence in this case, you are allowed to
make reasonable inferences from witness testimony and the admitted exhibits.
Inferences are conclusions that reason, and common sense lead you to draw from facts

that have been established by the evidence in this case. An inference is a belief that



something has happened even though you have no direct evidence of it, because of
other events that point to it happening. For example, if a friend tells you she is going
to drop a book off at your house, and you find the book at your door when you return
from work, you can infer, or figure out, that the friend came by, even though you did
not directly see her. Inferences, however, may not be based on pure speculation or
conjecture. You are permitted to draw reasonable inferences that seem justified
considering your experience, and from facts that you find have been proven.

VII. PREPONDERANCE OF THE EVIDENCE

18.  The burden of proof in a civil action like this one is on the plaintiffs.
That means that the plaintiffs have the burden of proving every essential element of
their claims by a preponderance of the evidence. If the proof should fail to establish
a plaintiff’s claim(s) by a preponderance of the evidence in this case, then you should
find for the defendants on that claim(s).

19. To establish a fact by "a preponderance of the evidence" means to prove
that something is more probably true than not true. In other words, if you were
looking at opposite ends of a scale, a plaintiff’s evidence would have to make one end
of the scale tip somewhat to its side. When I say in these instructions that a party
has the burden of proof on any proposition, or use the expression "if you find," I mean
you must be persuaded, considering all the evidence in the case, that the proposition
1s more probably true than not true. This rule does not, of course, require proof to an

absolute certainty or even a near certainty.



IX. CASE SPECIFIC INSTRUCTIONS

20. The plaintiffs, Juan Sigui, Jose Sigui, Jose Cipriano, Joseph Mendez,
Jose Santos, Jerome Johnson, and Adalberto Molina have asserted four claims
against the defendants, M + M Communications, Inc. and M + M Corporation LA Inc.

21.  First, the plaintiff(s) claim that the defendants failed to properly pay
them for their work as required by the Fair Labor Standards Act (“FLSA”), a federal
law that requires employers to pay employees at least minimum wages for all hours
worked and overtime pay of time-and-one-half of an employee’s regular hourly rate
for all hours worked more than 40 hours in any one workweek.

22.  Second, the plaintiff(s) claim that the defendants failed to pay them for
all work performed as required by the Rhode Island Payment of Wages Act
(“RIPWA”), a Rhode Island law that, similar to FLSA, requires employers to pay
employees at least minimum wage for all hours worked and time-and-one-half of an
employee’s regular hourly rate for all hours worked in excess of 40 hours in any one
workweek.

23. Third, the plaintiff(s) claim that the defendants failed to pay them at least
three hours of pay at their regular rate for days that they reported to work but were
not assigned any work, as required by RIPWA that requires employers to pay
employees for three hours of work for employees who report to work at the beginning
of a work shift and are not furnished at least three hours of work on that shift.

24.  Finally, the plaintiff(s) claim that the defendants misclassified them as

independent contractors rather than W-2 employees in violation of RIPWA. The



Court has already found that the defendants misclassified the plaintiff(s) as
independent contractors in violation of RIPWA.

Plaintiffs’ Claims for Unpaid Hours Worked

25.  Under both FLSA and RIPWA, an employee must be paid for all hours
worked. The plaintiff(s) claim that they worked a number of hours for which they
were not paid by the defendants. Specifically, they claim that they were paid on a
per-task or per-job point system and did not receive any wages for time spent
performing tasks or jobs which, for any reason, where not fully completed. The
plaintiff(s) also claim that they did not receive any wages for time spent performing
work by: (a) attending mandatory weekly meetings; (b) traveling to customers’ homes
or places of business; (c) waiting for assignments of work; (d) reporting to locations
for work when the customers were not present and/or failed to show; (e) traveling to
a customer’s home just to report that work could not be performed; (f) traveling to
customers’ locations where the plaintiff(s) were unable to perform the work due to
technological or other reasons; (g) performing additional unscheduled and unassigned
tasks, including on-site inspections of customers’ existing Cox services and repair of
any deficiencies found; and (h) returning to a location to complete, revise, or repair
work previously performed. The plaintiff(s) are entitled to be paid for all hours
worked that they have proved more likely than not that they performed without pay.

Plaintiffs’ Claims for Unpaid Overtime Hours Worked

26.  Under both FLSA and RIPWA, an employee must also be paid overtime

pay for all hours worked over 40 in any one workweek at time-and-one-half of their



regular hourly rate. The plaintiff(s) claim they worked a number of weeks in which
they worked more than 40 hours for which they were not paid overtime pay by the
defendants. The plaintiff(s) are entitled to overtime pay in all weeks for which you
find they have proved more likely than not that they worked in excess of 40 hours.

FLSA — Hours Worked Definition

27.  “Hours worked” means all time spent by an employee that was primarily
for the benefit of the employer or the employer’s business. Such time constitutes
hours worked if the employer knew or should have known that the work was being
performed. There need not be physical or mental exertion at all on the part of the
employee and that, when the employee is required to expend his or her time
performing any work for an employer, the time is hours worked. Another way of
putting that is that the workweek typically includes “all the time during which an
employee is necessarily required to be on the employer’s premises, on duty or at a
prescribed work place.” Additionally, travel time during the workday, although not
travel time from home to the first worksite or home from the last, is time that is
considered part of the hours worked.

28. An employer and employee cannot agree that the employee perform
work without compensation or work hours more than 40 hours in any one workweek
without receiving overtime pay. Such agreements are unlawful and unenforceable

and must be disregarded as a matter of law.
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FLSA — Determining Hours Worked

29. Ifyou find that the plaintiffs proved that they worked unpaid hours, you
must determine the number of unpaid hours worked by each plaintiff based on all the
evidence. Each plaintiff bears the burden of proving he performed work for which he
was not properly compensated. The defendants, however, are legally required to keep
accurate records of its employees’ hours worked. The defendants in this case have
failed to maintain records of the plaintiffs’ hours worked and, accordingly, you must
accept the plaintiffs’ estimates of hours worked if you find the plaintiffs to be credible,
unless you find those estimates to be unreasonable. Damages may be awarded even
though the result is only approximate. The employer cannot complain that the
damages lack the precision that would have been possible if the employer had kept
the records required by law.

30. The plaintiffs are not required to demonstrate the number of hours
worked with precision to prevail on their claims that they worked regular and
overtime hours for which the defendants did not pay them. A plaintiff’s best
recollection is sufficient evidence of hours worked and there is no requirement to
provide time records or other documentation. The defendant, as the employer, bears
the burden of proving that the plaintiff(s) were paid for all the regular and overtime
hours that they worked.

31.  Further, where an employer fails “to provide accurate estimates of hours
worked,” the jury is entitled to draw reasonable inferences from the evidence

presented by the plaintiff(s). Because the defendants failed to keep accurate time

11



records, you may find, from the plaintiffs’ testimony alone — if it is believed — that
they worked hours for which they were not paid and overtime hours for which they
were not properly paid.

32. A plaintiff may prove unpaid hours and overtime hours worked based on a
pattern and practice established by their testimony and the testimony of other
employees within their job category. Where, as here, an employer fails to keep
adequate time records, a plaintiff employee may prove damages from work orders,
statements, and observations and relying on reasonable formulas as an employee’s
proof of unpaid hours and overtime hours worked. If you find such evidence to be a
reasonable estimate, you may rely upon that evidence in determining the amount of

unpaid hours and unpaid overtime hours.

Findings To Be Made by the Jury

To summarize, you, are being asked to determine the following:

33.  First, you must determine whether each of the plaintiffs performed any
work for which they were not paid. And, if you find that any plaintiff performed work
for which he was not paid, you must determine how many unpaid hours each plaintiff
worked.

34. Second, you must determine whether each of the plaintiffs worked more
than 40 hours in any one workweek for which they did not receive overtime pay at
the rate of time-and-one-half of their regular hourly rate.

35. Ifyou find that a plaintiff has failed to prove that it is more likely than

not that they worked more than 40 hours in any one workweek for which they did not
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receive overtime pay, then you must against the plaintiff(s) on their claim for unpaid
wages and in favor of the defendants. If, on the other hand, you find that a plaintiff
has proven it is more likely than not that they worked more than 40 hours in any one
workweek for which he did not receive overtime pay, then you must find in favor of
the plaintiff on their claim for overtime pay.

36.  Further, for each plaintiff who worked more than 40 hours in any one
workweek but did not receive overtime pay, after considering all the evidence
properly introduced by both sides, you must determine how many unpaid overtime
hours each plaintiff worked.

37. The law requires an employer who requests or permits any employee to
report for duty at the beginning of a work shift and does not furnish at least three (3)
hours work on that shift and shall pay the employee for three hours of work. This
means that when an employee reports to work and is sent home or is not permitted
to or assigned work, the employer must still pay the employee for three hours of work.
If you find such evidence to be a reasonable estimate, you may rely upon that in
determining the amount of hours owed, which, by law, is three times the number of
days each plaintiff reported to work without being assigned any work.

FLSA — Willful Violation (For Purposes of the Statute of Limitations)

38. If you find that a plaintiff was not paid for all work performed or was
not paid overtime pay for hours worked greater than 40 in any one workweek, you
must then determine whether the defendants’ failure to pay wages or overtime pay

was willful. In order for a plaintiff to establish that the defendants’ failure to pay for
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all hours worked or overtime hours worked was willful, they must prove that it is
more likely than not that the defendants knew that their conduct was prohibited by
FLSA or that they showed reckless disregard for whether their conduct violated the
law. The plaintiffs do not have to prove both. A finding that defendants either had
knowledge oracted with reckless disregard would establish that the defendants acted
willfully for purposes of FLSA.

39. Under FLSA, there are two possible limitations periods during which an
employee is entitled to recover unpaid wages when their employer has violated the
statute by failing to pay all wages due. The limitations period is either two or three
years before the date the lawsuit was filed depending on certain factual findings.
This lawsuit was filed on October 8, 2014. The two-year limitations period applies to
the plaintiffs’ claims unless you find that the defendants acted willfully in violating
FLSA. If you find that the defendants acted willfully, the plaintiffs are entitled to
recover three years of unpaid wages and/or overtime pay.

40. Acting with reckless disregard involves more than a showing that the
employer was aware of the FLSA and that it might apply, or the employer was
negligent in complying with Fair Labor Standards Act requirements. Reckless
disregard means more than an employer acted unreasonably or incorrectly, but it
means less than the employer acted voluntarily, deliberately or intentionally. If you
find that the defendants acted with deliberate indifference to what the Fair Labor
Standards Act required, which the defendants should have known about, then you

may find that the defendants acted willfully.
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41. If you find that the defendants “should have inquired further into whether
[their] conduct was in compliance with the [Fair Labor Standards] Act and failed to
make adequate further inquiry,” then you may find the defendants acted willfully.

42. In making this determination, you must consider all the evidence
properly before you, including direct and circumstantial evidence, testimony, and
documents. If you determine that the defendants took these actions and knew or
should have known these actions were illegal, then you should return a finding of
willfulness.

43. Where, as is the situation in this case, a defendant is a corporation which
can act only through its officers and employees, any act or omission of an officer or
employee is the act or omission of the corporation. Therefore, a corporation is
responsible for the acts of its employees, agents, directors, and officers performed
within the scope of their authority. In this case, both Michael Jackman and William

Dowding were agents of the defendants for the purposes of the plaintiffs’ claims.

ARGUMENTS

X. FINAL PROCEDURAL INSTRUCTIONS

44. Members of the jury, in a moment I will dismiss you so that you may
commence your deliberations. However, before I do that, I need to give you some
instructions about the procedures you must use during your deliberations.

45. As I said at the beginning of my instructions, you must not allow
prejudice, sympathy, or compassion to influence you as you deliberate. That does not

mean that you should approach this case in an intellectual vacuum. You are not
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required to put aside your experiences and observations in the ordinary, everyday
affairs of life. Indeed, your experiences and observations in the ordinary, everyday
affairs of life are essential to your exercise of reasonably sound judgment and
discretion in the course of your deliberations; and it is your right and duty to consider
the evidence in light of such experience and observations. But you must not allow
prejudice, sympathy, or compassion to cloud your examination of the evidence or
influence your determination of the facts.

46.  Further, nothing I say in these instructions is to be taken as a
suggestion that I have an opinion about the facts. It is your view of the facts that
should determine your verdict. If, during this trial, or in giving you these
instructions, I have said or done anything that has caused you to believe that I was
indicating an opinion about the evidence of the facts of the case, I instruct you that I
intended to indicate no such opinion. You should not permit my conduct to have any
influence whatsoever on your determination of what the facts are. It is the function
of the jury exclusively to resolve questions of fact

47.  During your deliberations, you must not communicate with or provide
any information about this case to anyone outside of the jury room by any means.
You may not use any electronic device or media, such as a mobile phone, a tablet, or
a computer. You may not communicate to anyone any information about this case or
to conduct any research about this case until I accept your verdict. You can only

discuss the case in the jury room with your fellow jurors during deliberations.
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48.  Now, for you to return a final verdict, your decision must be unanimous.
That means that you cannot return a verdict unless and until all eight of you agree
as to the verdict.

49.  During your deliberations and in your consideration of the evidence, you
should exercise reasonable and intelligent judgment.

50. I am designating juror # , as

the Foreperson of this jury. [Mr./Mrs./Ms. Last Name], it will be your responsibility
to organize the group and facilitate organized and healthy deliberations. The
Foreperson’s opinion, voice, or vote, however, is no more meaningful than any other
juror.

51.  When you are in the jury room, you will be provided with the exhibits
that have been admitted in this case. It may take us a few minutes to gather them
up, but as soon as we do, they will be brought to the jury room.

52.  You will also be given a verdict form. When you have reached a verdict,
the Foreperson will fill out the form and sign it. Once the verdict form is complete,

you will inform the Court Security Officer.
[REVIEW VERDICT FORM]

53. If, during your deliberations, you deem it necessary to be further
instructed or assisted by the Court in any way, the Foreperson should reduce such
request or question to writing, sign it, and give it to the Court Security Officer in
whose charge you will now be placed. The Court Security Officer will then bring such

written request to me and I, in consultation with the attorneys, will determine an
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appropriate response. Other than this method, please do not attempt to communicate

privately or in any other way with the Court or with anyone outside the jury room.

[END]
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