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JURY INSTRUCTIONS: 
-- 

United States of America v. Gregory Aloisio,  
Aloisio Group, L. L. C., and John Di Fruscio, Jr. 

(No. 1:21-cr-00027) 
 
 
 

1. Now that you have heard all the evidence and the arguments of counsel, it is 

my job to instruct you on the law that applies to this case.  I intend to give you a copy 

of these instructions for use in the jury room, so please simply listen and do not worry 

about notetaking.  

Introduction 
 
2. Members of the jury, you are the trier of facts.   It is your duty to find the facts 

from all the evidence admitted in the case.  You alone must determine what the facts 

are in this case.  It is my duty to instruct you on the law and you must apply the law 

as I give it to you, whether you agree with it or not.  You must consider all the 

instructions.  You should not choose one part and disregard another.  -- You must not 

be influenced by any personal likes or dislikes, prejudices or sympathy.  That means 

you must decide the case solely on the evidence before you and according to the law. 

It would be a violation of the oath you took as jurors to base a decision on any version 

of the law other than that contained in my instructions, just as it would be a violation 

of that oath to return a decision upon anything but the evidence in this case.  It is not 

up to you to decide what the law is or should be.  Your duty is to apply the law as I 

explain it to you.  
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 You must not read into these instructions, or into anything I may have said or 

done, any suggestion by me as to what verdict you should return – that is a matter 

entirely for you to decide. 

Presumption of Innocence 

3. As I told you at the start of this trial, all three defendants – Mr. Aloisio, Mr. 

DiFruscio, and the Aloisio Group -- are presumed to be innocent of the accusations 

against them.  There are three defendants in this case – two individuals and one 

corporation.  I will instruct you on how you assess culpability against a defendant 

generally and against a corporate entity specifically, but for now, unless I indicate 

otherwise, when I say “the defendants” I mean all three, the individuals and the 

corporation.   

4. It is a fundamental principle of our justice system that every person – and 

corporate defendant -- accused of a crime is presumed to be innocent unless and until 

guilt is established beyond a reasonable doubt.  The presumption is not a mere 

formality.  It is a matter of the most important substance.  

5. The presumption of innocence alone is sufficient to raise a reasonable doubt 

and to require the acquittal of a defendant unless the government overcomes that 

presumption with proof beyond a reasonable doubt.  The defendants before you all 

have the benefit of that presumption throughout the trial, and you are not to convict 

any of them of a particular charge unless you are persuaded of guilt of that charge 

beyond a reasonable doubt.  Each charge carries its own presumption of innocence 

and even if you find the evidence has overcome that presumption on one charge, you 
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must still apply it to the other charges unless and until the evidence persuades you 

otherwise.  

6. I will instruct you further on this point in a few minutes, but for now I want 

you to keep in mind that you must consider the evidence related to each defendant 

separately and consider each defendant’s guilt separately.  When I refer in these 

instructions to applying to the defendants, I mean applying it separately, considering 

each defendant individually. At the end of the trial, you will be asked to return a 

verdict for each defendant on each of the charges that apply to him or it.   

7. The “presumption of innocence unless and until proven guilty” means that the 

burden of proof is always on the government to satisfy you that a defendant is guilty 

beyond a reasonable doubt of the crime with which he or it is charged.  The defendant 

never has to prove or disprove anything.  It is always the government’s burden to 

prove each of the elements of the crimes charged beyond a reasonable doubt by the 

evidence and the reasonable inferences to be drawn from that evidence.  Each 

defendant has the right to rely upon the failure or inability of the government to 

establish beyond a reasonable doubt any essential element of a crime against him or 

it.   

8. If, after fair and impartial consideration of all the evidence, you have a 

reasonable doubt as to the guilt of any of the defendants of a particular crime, it is 

your duty to acquit that defendant of that crime.  On the other hand, if after fair and 

impartial consideration of all the evidence, you are satisfied beyond a reasonable 
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doubt of the guilt of any defendant of a particular crime, you must vote to convict that 

defendant of that crime.  

Defendant’s Constitutional Right Not to Testify 

9. Both Mr. Aloisio and Mr. DiFruscio, as individuals, have a constitutional right 

not to testify and no inference of guilt, or of anything else, may be drawn from the 

fact that a defendant did not testify.  For any of you to draw such an inference would 

be wrong; indeed, it would be a violation of your oath as a juror. 

The Government as a Party 

10. The mere fact that this case is brought in the name of the United States of 

America does not entitle the prosecution to any greater consideration than that 

accorded to each of the defendants.  By the same token, it does not mean that the 

prosecution is entitled to any less consideration.  All parties, whether government or 

individuals or corporations, stand as equals at the bar of justice.  

Proof of All Elements 

11. As part of these instructions, I will explain the offenses with which each 

defendant is charged and the elements the government must prove in order to 

establish the guilt of any or all of those offenses.  

12. For the government to prove guilt of any offense, it must convince you, beyond 

a reasonable doubt, that it has proven each and every element of that offense.  

Possibilities or even probabilities are not sufficient.  You must assess the evidence of 

each element as it pertains to each individual defendant. 
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13. If the government fails to prove any one or more elements of an offense beyond 

a reasonable doubt against a particular defendant, then you must find the defendant 

not guilty of that particular offense.   

14. On the other hand, if you are convinced that all elements of an offense with 

which a particular defendant has been charged have been proven to you beyond a 

reasonable doubt, then you must find that defendant guilty of that offense.  

Reasonable Doubt 

15. As I have explained, the burden is always on the government to prove beyond 

a reasonable doubt that a defendant is guilty of the charges against him.  It is a strict 

and heavy burden, but it does not mean that a defendant’s guilt must be proven 

beyond all possible doubt.  It requires that the evidence exclude any reasonable doubt 

concerning guilt.  

16. A reasonable doubt may arise not only from the evidence produced but also 

from a lack of evidence.  Reasonable doubt exists when, after weighing and 

considering all the evidence, using reason and common sense, jurors cannot say that 

they have a settled conviction of the truth of the charge.   

17. No defendant may be convicted on suspicion or conjecture.  If, for example, you 

view the evidence in the case as reasonably permitting two possible conclusions – one 

that a particular defendant is guilty as charged and one that he or it is not guilty – 

then you must find that defendant not guilty.  

18. It is not sufficient for the government to establish a probability, even a strong 

one, that a fact charged is more likely to be true than not true.  On the other hand, 
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there are few things that we can know with absolute certainty.  In criminal cases, the 

law does not require proof that overcomes every conceivable doubt, but it does require 

proof that overcomes every reasonable doubt.  

19. What the government must do to meet its heavy burden is to establish the 

truth of each element of a charged offense by proof that convinces you and leaves you 

with no reasonable doubt, and thus satisfies you that you can, consistent with your 

oath as jurors, base a verdict upon it.   If you so find as to a particular charge against 

a particular defendant, you must return a verdict of guilty on that charge.  If, on the 

other hand, you think there is reasonable doubt about whether a defendant is guilty 

of a particular offense, then you must give that defendant the benefit of that doubt 

and find him or it not guilty of that offense. 

Consider Each Count Separately 

20. The indictment in this case charges the three defendants with 6 separate 

counts.  There are no other charges before you.  You must consider each of the 6 counts 

separately.  The corporation is charged in Count 1 only.  With respect to bank fraud, 

both individual defendants are charged in Counts 2, 3 and 4.  Count 5 charges both 

defendants with wire fraud.  Only Mr. Aloisio is charged with money laundering in 

Count 6.  A separate crime is alleged in each count of the indictment and you must 

consider each alleged offense, and any evidence pertaining to it, separately.  The fact 

that you find a particular defendant guilty or not guilty as to one of the offenses 

charged should not control your verdict as to the other offenses charged against that 

defendant.  Additionally, the fact that there are multiple counts charged against Mr. 
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Aloisio and Mr. DiFruscio should not weigh in your determination of whether either 

or both of them is guilty or not guilty. 

Corporate Criminal Liability 
 

21. Defendant Aloisio Group, LLC is a corporation. The corporation is charged only 

in Count 1, Conspiracy.  Only the individuals are charged in the remaining counts.  

When I refer to “Aloisio Group,” I mean the corporation, “Aloisio Group, L.L.C.”   

22. A corporation is a legal entity that may act only through its agents.  The agents 

of a corporation are those officers, directors, employees, agents, and other persons 

authorized or employed by the corporation to act on its behalf.  A corporation may be 

found guilty or not guilty of an offense charged just as an individual personal 

defendant may be.  To sustain its burden of proof on Count I which charges conspiracy 

against the Aloisio Group, LLC, the Government must prove beyond a reasonable 

doubt, each of the essential elements of conspiracy which I will shortly describe to 

you.  But in addition, in order to find the Aloisio Group liable for any acts, you must 

also find: 

First, the act was committed by an officer, director, employee, or agent of Aloisio 

Group, LLC, or by a person authorized or employed by the corporation to act on 

its behalf;  

Second, that person was acting within the course and scope of their 

employment. Or, in other words, their actions involved some performance or 

duty that was generally entrusted to them as a corporate agent or employee.  It 

is not necessary for the Government to prove that the particular act by an 
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Aloisio Group agent or employee was authorized or directed by the Aloisio 

Group; however, each of the acts must be of the type that the individual was 

authorized to perform.  

Third, in acting, that person must have acted on behalf of and, at least in part, 

to benefit Aloisio Group, L.L.C.  If you find that that that person was acting 

within the scope of his authority or employment in accordance with those 

requirements that I’ve just laid out for you, you may find Aloisio Group, L.L.C. 

criminally liable for that individual’s actions or omissions even if they are 

illegal, contrary to company instruction, or against company policy. 

The Law Relevant to the Charges 

23. I will now turn to a discussion of the law applicable to the counts against the 

three defendants. 

Conspiracy – Count 1 

 
24. Mr. Aloisio, Mr. DiFruscio and the Aloisio Group are accused of conspiring to 

commit the crimes of wire fraud and bank fraud.  It is against federal law to conspire 

with someone to commit either or both crimes.  

25. For you to find any or all of them guilty of conspiracy, you must be convinced 

that the government has proven each of the following things beyond a reasonable 

doubt:  
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 First, that the agreement specified in the indictment, and not some other 

agreement or agreements, existed between at least two of the defendants to commit 

wire fraud or bank fraud;  and  

 Second, that each or any two or all of them willfully joined in that agreement.  

 There must be unanimity as to the object of the conspiracy.  In other words, 

you must be unanimous that it was a conspiracy to commit bank fraud, or a 

conspiracy to commit wire fraud, or a conspiracy to commit both.   

26. A conspiracy is an agreement, spoken or unspoken.  The conspiracy does not 

have to be a formal agreement or plan in which everyone involved sat down together 

and worked out all the details.  But the government must prove beyond a reasonable 

doubt that those who were involved shared a general understanding about the crime.  

Mere similarity of conduct among various people, or the fact that they may have 

associated with each other or discussed common aims and interests does not 

necessarily establish proof of the existence of a conspiracy, but you may consider such 

factors.  

27. To act “willfully” means to act voluntarily and intelligently and with the 

specific intent that the underlying crime be committed—that is to say, with bad 

purpose, either to disobey or disregard the law—not to act by ignorance, accident, or 

mistake. The government must prove two types of intent beyond a reasonable doubt 

before a defendant can be said to have willfully joined the conspiracy: an intent to 

agree and an intent, whether reasonable or not, that the underlying crime be 
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committed. Mere presence at the scene of a crime is not alone enough, but you may 

consider it among other factors.   

28. Intent may be inferred from the surrounding circumstances.  Proof that a party 

willfully joined in the agreement must be based upon evidence of his own words 

and/or actions. You need not find that a person agreed specifically to or knew about 

all the details of the crime or knew every other coconspirator or that he participated 

in each act of the agreement or played a major role, but the government must prove 

beyond a reasonable doubt that he knew the essential features and general aims of 

the venture.  

29. Even if a particular defendant was not part of the agreement at the very start, 

he can be found guilty of conspiracy if the government proves that he willfully joined 

the agreement later.  On the other hand, a person who has no knowledge of a 

conspiracy, but simply happens to act in a way that furthers some object or purpose 

of the conspiracy, does not thereby become a conspirator.  Mere association with 

members of a conspiracy, the existence of an opportunity to join a conspiracy, or simply 

knowing of, approving of, or acquiescing in the object or purpose of the conspiracy is not 

sufficient to make one a conspirator.  Proof that a defendant simply knew about a conspiracy, 

or was present at times, or associated with members of the group, is not enough, even if he 

approved of what was happening or did not object to it.  The government does not have to 

prove that the conspiracy succeeded or was achieved. The crime of conspiracy is 

complete upon the agreement to commit the underlying crime.   
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Bank Fraud – Counts 2 through 4 

 
30. Mr. Aloisio and Mr. DiFruscio are charged with bank fraud.  It is against 

federal law to engage in such conduct against certain financial institutions.    

31. For you to find one or both defendants guilty of this crime you must be 

convinced that the government has proven each of these things beyond a reasonable 

doubt:  

• First, that a scheme, substantially as charged in the indictment, to defraud a 

financial institution or to obtain a financial institution's money by means of 

false or fraudulent pretenses, existed. 

• Second, that the defendant knowingly and willfully participated in this 

scheme with the intent to defraud or to obtain money by means of false or 

fraudulent pretenses. 

• Third, the financial institution was federally insured or was a mortgage 

lending business. 

A scheme includes any plan, pattern or course of action. The term "defraud" means 

to deceive the bank in order to obtain money or other property by misrepresenting or 

concealing a material fact.  

32. The term "false or fraudulent pretenses" means any false statements or 

assertions that concern a material aspect of the matter in question, that were either 

known to be untrue when made or made with reckless indifference to their truth and 

that were made with the intent to defraud. They include actual, direct false 
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statements as well as half- truths and the knowing concealment of facts. 

A "material" fact or matter is one that has a natural tendency to influence or 

be capable of influencing the decision of the decisionmaker to whom it was addressed. 

A person acts "knowingly" if he was conscious and aware of [his/her] actions, 

realized what he was doing or what was happening around him, and did not act 

because of ignorance, mistake or accident. 

An act or failure to act is "willful" if done voluntarily and intentionally, and 

with the specific intent to do something the law forbids, or with specific intent to fail 

to do something the law requires to be done; that is to say, with bad purpose either 

to disobey or to disregard the law. 

Intent or knowledge may not ordinarily be proven directly because there is no 

way of directly scrutinizing the workings of the human mind. In determining what a 

defendant knew or intended at a particular time, you may consider any statements 

made or acts done or omitted by the defendant and all other facts and circumstances 

received in evidence that may aid in your determination of a defendant’s knowledge 

or intent. You may infer, but you certainly are not required to infer, that a person 

intends the natural and probable consequences of acts knowingly done or knowingly 

omitted. It is entirely up to you, however, to decide what facts are proven by the 

evidence received during this trial. 

The government need not prove that the scheme was successful, that the 

financial institutions suffered a financial loss, that the defendant knew that the 

victim of the scheme was a federally insured financial institution or mortgage 
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lending business or that the defendant secured a financial gain. 

33. Because there are two types of bank fraud, in order to convict a defendant of 

bank fraud, you must unanimously agree, beyond a reasonable doubt, on which type 

of bank fraud that defendant committed, whether by a scheme to defraud or by 

making false statements or misrepresentations, assuming he committed bank fraud 

at all.   

If the Government fails to prove any one or more of those elements beyond a 

reasonable doubt as to either Mr. Aloisio or Mr. DiFruscio, then you must find that 

defendant not guilty of that particular charge. 

Wire Fraud – Count 5 
 
34. Mr. Aloisio and Mr. DiFruscio are charged with violating the federal statute 

making wire fraud illegal. For you to find a defendant guilty of wire fraud, you must 

be convinced that the government has proven each of the following things beyond a 

reasonable doubt:  

First, that there was a scheme, substantially as charged in the indictment, to 

defraud or to obtain money or property by means of false or fraudulent 

pretenses;  

Second, that the scheme to defraud involved the misrepresentation or 

concealment of a material fact or matter or the scheme to obtain money or 

property by means of false or fraudulent pretenses involved a false statement, 

assertion, half-truth or knowing concealment concerning a material fact or 

matter;  
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Third, that the defendant knowingly and willfully participated in this scheme 

with the intent to defraud; and  

Fourth, that for the purpose of executing the scheme or in furtherance of the 

scheme, the defendant caused an interstate wire communication to be used, or it was 

reasonably foreseeable that for the purpose of executing the scheme or in furtherance 

of the scheme, an interstate wire communication would be used, on or about the date 

alleged.  

35. A scheme includes any plan, pattern, or course of action. It is not necessary 

that the government prove all of the details alleged in the indictment concerning the 

precise nature and purpose of the scheme or that the alleged scheme actually 

succeeded in defrauding anyone. But the government must prove beyond a reasonable 

doubt that the scheme was substantially as charged in the indictment.  

36. The term “defraud” means to deceive another in order to obtain money or 

property.  

38. The term “false or fraudulent pretenses” means any false statements or 

assertions that were either known to be untrue when made or were made with 

reckless indifference to their truth and that were made with the intent to defraud. 

The term includes actual, direct false statements as well as half-truths and the 

knowing concealment of facts.  

39. The false or fraudulent representations at issue must be material.  A 

“material” fact or matter is one that has a natural tendency to influence or be capable 

of influencing the decision of the decisionmaker to whom it was addressed. A 
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defendant acted “knowingly” if he or she was conscious and aware of their actions, 

realized what they were doing or what was happening around them and did not act 

because of ignorance, mistake, or accident. 

40. An act or failure to act is “willful” if done voluntarily and intentionally, and 

with the specific intent to do something the law forbids, or with specific intent to fail 

to do something the law requires to be done; that is to say, with bad purpose either 

to disobey or to disregard the law. Thus, if a defendant acted in good faith, they cannot 

be guilty of the crime.  

41. The burden to prove intent, as with all other elements of the crime, rests with 

the government. Intent or knowledge may not ordinarily be proven directly because 

there is no way of directly scrutinizing the workings of the human mind. In 

determining what a defendant knew or intended at a particular time, you may 

consider any statements made or acts done or omitted by that defendant and all other 

facts and circumstances received in evidence that may aid in your determination of 

their knowledge or intent.  

You may infer, but you certainly are not required to infer, that a person intends 

the natural and probable consequences of acts knowingly done or knowingly omitted. 

It is entirely up to you, however, to decide what facts are proven by the evidence 

received during this trial.  

42. An “interstate wire communication” includes a telephone communication from 

one state to another.  The term also includes a wire transfer of funds between 

financial institutions as well as an e-mail transmission or other internet 
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communication. The wire communication does not itself have to be essential to the 

scheme, but it must have been made for the purpose of carrying it out. There is no 

requirement that a defendant himself was responsible for the wire communication, 

that the wire communication itself was fraudulent or that the use of wire 

communications facilities in interstate commerce was intended as the specific or 

exclusive means of accomplishing the alleged fraud. But the government must prove 

beyond a reasonable doubt that the defendant knew, or could reasonably have 

foreseen, that use of a wire communication would follow in the course of the scheme.  

Money Laundering– Count 6 

43. Defendant Gregory Aloisio is also charged in Count 6 with violating that 

portion of the federal money laundering statute that prohibits concealment of the 

proceeds of certain unlawful activities.  It is against federal law to engage in such 

concealment. For defendant Gregory Aloisio to be convicted of this crime, you must 

be convinced that the government has proven each of the following things beyond a 

reasonable doubt:  

First, that Mr. Aloisio entered into a financial transaction or transactions, 

on or about the date alleged, with a financial institution engaged in interstate 

commerce;  

Second, that the transaction involved the use of proceeds of unlawful 

activities, specifically, proceeds of conspiracy to commit wire fraud or wire fraud;  

Third, that defendant knew that these were the proceeds of some kind of 

crime that amounts to a state or federal felony; and  



 

17 
 

Fourth, that defendant Gregory Aloisio knew that the transaction or 

transactions were designed in whole or in part to conceal or disguise the nature, 

location, source, ownership, or control of the proceeds of that specified unlawful 

activity.  

44. The term “financial transaction” means the deposit, withdrawal, transfer or 

exchange, in or affecting interstate commerce, of funds or a monetary instrument, 

by, through, or to a financial institution.  

45. “Proceeds” means any gross receipts that someone acquires or retains as a 

result of the commission of the unlawful activity.  

46. Knowledge may not ordinarily be proven directly because there is no way of 

directly scrutinizing the workings of the human mind. In determining what 

Defendant Gregory Aloisio knew or intended at a particular time, you may consider 

any statements made or acts done or omitted by defendant Gregory Aloisio and all 

other facts and circumstances received in evidence that may aid in your 

determination of his knowledge or intent.  You may infer, but you are certainly not 

required to infer, that a person intends the natural and probable consequences of 

acts knowingly done or knowingly omitted. It is entirely up to you, however, to decide 

what facts are proven by the evidence received during this trial and it is entirely up 

to you to decide what inferences to draw.   

47. “Engaged in interstate commerce” means that the transaction affected 

commerce in any way or degree; a minimal effect is sufficient.  For example, a deposit 

in a FDIC-insured bank is sufficient.   
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48. “Interstate commerce” means trade, transactions, transportation or 

communication between any point in a state and any place outside that state or 

between two points within a state through a place outside the state.  

49. The government does not have to prove that Mr. Aloisio knew that the money 

was derived from the wire fraud or that Mr. Aloisio committed the wire fraud.  It is 

enough that Mr. Aloisio had general knowledge that the property came from some 

kind of criminal offense. 

Aid and Abet 
 

50. One of the ways that the government can prove its case is by proving that one 

or more of the defendants aided and abetted another in the commission of one of the 

acts charged.  To “aid and abet” means intentionally to help someone else commit the 

charged crime.  To establish aiding and abetting, the government must prove beyond 

a reasonable doubt:  

First, that the crime of bank fraud or wire fraud was actually committed by 

someone;  

Second, that the defendant did an affirmative act to help or cause wire fraud 

or bank fraud; and  

Third, that the defendant intended to help or cause the commission of wire 

fraud or bank fraud.  

51. The second element, the “affirmative act” element, can be satisfied without 

proof that the defendant participated in each and every element of wire fraud or bank 
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fraud. It is enough if the defendant assisted in the commission of wire fraud or bank 

fraud or caused wire fraud or bank fraud to be committed.  

52. The third element, the “intent” element, is satisfied if the defendant had 

advance knowledge of the facts that make the principal’s conduct criminal.  “Advance 

knowledge” means knowledge at a time the defendant can opt to walk away.  

53. A general suspicion that an unlawful act may occur or that something 

criminal is happening is not enough.  Mere presence at the scene of wire fraud or 

bank fraud and knowledge that wire fraud or bank fraud is being committed are also 

not sufficient to constitute aiding and abetting.  But you may consider these things 

among other factors in determining whether the government has met its burden. 

Pinkerton Charge 

54. There is another method by which you may evaluate whether to find the 

defendants guilty of the above-described bank fraud or wire fraud charges in the 

indictment.  

55. If, in light of my instructions, you find beyond a reasonable doubt that the 

defendants were guilty on the conspiracy count (Count 1), then you may also, but you 

are not required to, find them guilty of the substantive crimes charged in Counts 2-6 

(as applicable) provided that you find beyond a reasonable doubt each of the following 

elements:  

 First, that someone committed the substantive crime charged in Counts 2-6;  

 Second, that the person you find actually committed the substantive crime was 

a member of the conspiracy of which you found the defendant was a member;  
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 Third, that this co-conspirator committed the substantive crime in furtherance 

of the conspiracy;  

 Fourth, that the defendant was a member of this conspiracy at the time the 

substantive crime was committed and had not withdrawn from it; and,  

 Fifth, that the defendant could reasonably have foreseen as a necessary or 

natural consequence of the unlawful agreement that one or more of his co-

conspirators would commit the charged substantive crime.  

56. If you find all five of these elements to exist beyond a reasonable doubt, then 

you may find a defendant guilty of the substantive crimes charged, even though he 

did not personally participate in the acts constituting the crime or did not have actual 

knowledge of them.  If, however, you are not satisfied as to the existence of any one 

of these five elements, then you may not find the defendants guilty of the particular 

substantive crime unless the government proves beyond a reasonable doubt that the 

defendants personally committed that substantive crime, or aided and abetted its 

commission.  

Method of Assessing Evidence 

57. Now that you know what it is that the government must prove and the 

standard of proof to be applied, the next question is how you determine whether the 

government has proven any or all of the charges beyond a reasonable doubt. 

58. You must make your determination solely from the evidence properly before 

you and from all reasonable and legitimate inferences to be drawn from that evidence: 

59. The evidence that is properly before you consists of: 
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1. The testimony of the witnesses; and 

2. The exhibits that I have admitted into evidence. 

3. Any facts to which the lawyers have agreed or stipulated.  A stipulation 

simply means that the parties accept the truth of a particular proposition 

or fact.  Since there is no disagreement, there is no need for evidence apart 

from the stipulation.  You must accept the stipulation as a fact to be given 

whatever weight you choose.  In this case, Mr. Aloisio has stipulated that 

Webster Bank is a financial institution engaged in interstate commerce.  

This stipulation applies only to Count 6.   

4. The parties have also stipulated that there is an error in government 

exhibit 10LL which references a sale date of 12/3/2014.  The proper sale 

date for that exhibit is 12/3/2013.   

5.   Since there is no disagreement about these stipulations, there is no need 

for evidence of any of those facts apart from the stipulation.  You must 

accept any stipulation as fact, but you may choose what weight to give it.   

60. From that evidence, you may draw whatever conclusions are reasonable under 

the circumstances.  In other words, you are not limited solely to what you see and 

hear as the witnesses testify. You are permitted to draw from facts that you find to 

have been proven such reasonable inferences as you believe are justified in the light 

of common sense and personal experience.  

Kinds of Evidence: Direct and Circumstantial 
  
61. There are two kinds of evidence: direct and circumstantial.  
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62. Direct evidence is direct proof of a fact, such as testimony of an eyewitness that 

the witness saw something.  

63. Circumstantial evidence is indirect evidence, that is proof of a fact or facts from 

which you could draw the inference, by reason and common sense, that another fact 

exists, even though it has not been proven directly.  For example, if you go to bed on 

a clear and dry night, and you awake to find that the pavement outside is wet, you 

may infer that it rained during the night even though you did not see the rain fall. 

64. You are entitled to consider both kinds of evidence. The law permits you to give 

equal weight to both, but it is for you to decide how much weight to give to any 

evidence.  However, the law does require that any fact required to convict a defendant 

be proven beyond a reasonable doubt.  

What Is Not Evidence 

65. Certain things are not evidence: 

1. Comments or statements by attorneys; 

2. Documents, photographs, or other items which may have been referred to but 

have not been admitted into evidence as full exhibits; or 

3. Anything you may have heard or seen outside of this courtroom regarding the 

events in question or the participants in this case.  

4. Anything I have instructed you to disregard or have excluded from evidence. 

5. The indictment is not evidence.  It does not give rise to a presumption of guilt 

or even to an inference of guilt.  The indictment is simply an accusation.  It is 
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the means by which the allegations and charges of the government are brought 

before this court.   

6. The indictment proves nothing. 

Witness Credibility 

66. As to the testimony of witnesses, your principal task is to determine the 

credibility of the witnesses and the weight you will give to the testimony of each.   

67. In making that determination, there are a number of factors that you may 

consider: 

1. The opportunity or lack of opportunity the witness had to acquire 

knowledge of the facts about which the witness testified.  In other words, 

was the witness in a position to have accurately perceived the facts that the 

witness related to you. 

2. The reliability or unreliability of the witness’s memory.  In other words, did 

the witness have a clear recollection of what happened or was the witness’ 

memory uncertain or unclear? 

3. The witness’s appearance on the stand.  Did the witness appear to be a 

person who was telling the complete and unadulterated truth, or did it 

appear that the witness was slanting things one way or another either 

consciously or unconsciously. 

4. The probability or improbability of the witness’s testimony.  Did what the 

witness have to say sound reasonable or plausible or did it appear to be 

highly unlikely or impossible? 
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5. Whether the witness had anything to gain or lose from the outcome of this 

case.  In other words, was the witness totally impartial or did the witness 

have some stake in the outcome or some reason to favor one side or the 

other. 

Government Agents 

68. The fact that a witness may be employed by a government or law enforcement 

agency does not, by itself, mean that you should give that witness’s testimony any 

greater or lesser weight simply because of that fact.  You should assess the credibility 

and testimony of such a witness by applying the same factors as you would with 

respect to any other witness. 

69. Whether the government has sustained its burden of proof does not depend upon 

the number of witnesses it has called or upon the number of exhibits it has offered, 

but instead upon the nature and quality of the evidence presented. You do not have 

to accept the testimony of any witness if you find the witness not credible. You must 

decide which witnesses to believe, and which facts are true. To do this, you must look 

at all the evidence, drawing upon your common sense and personal experience. 

70. You may want to take into consideration such factors as the witnesses’ 

conduct and demeanor while testifying; their apparent fairness or any bias they 

may have displayed; any interest you may discern that they may have in the 

outcome of the case; any prejudice they may have shown; their opportunities for 

seeing and knowing the things about which they have testified; the reasonableness 

or unreasonableness of the events that they have related to you in their testimony; 
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and any other facts or circumstances disclosed by the evidence that tend to 

corroborate or contradict their versions of the events. 

71. You have heard the testimony of Michael A. Mosco, Antonio Goncalves, 

Francisco Batista and Candida Pereira. They provided evidence under immunity 

agreements with the government, and/or participated in the crime charged against 

the defendants, and/or testified under a grant of immunity.  “Immunity” means 

that the witness’ testimony may not be used against him or her in any subsequent 

criminal proceeding.  However, if the witness testified untruthfully, he or she could 

be prosecuted for perjury or making a false statement, even though testifying under 

a grant of immunity. 

Some people in this position are entirely truthful when testifying. Still, you 

should consider the testimony of these individuals with particular caution. They may 

have had reason to make up stories or exaggerate what others did because they 

wanted to help themselves.  You must determine whether the testimony of such a 

witness has been affected by any interest in the outcome of this case, any prejudice 

for or against a defendant, or by any of the benefits received from the government as 

a result of being immunized from prosecution.   

Exhibits 

72. In addition to assessing the credibility of the witnesses and the weight to be 

given to their testimony, you should also evaluate the exhibits that you will have with 

you in the jury room.  Examine them and consider them carefully. 
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73. However, bear in mind that merely because an exhibit has been admitted into 

evidence does not mean that you are required to accept it at face value.  Like the 

testimony of a witness, the significance of an exhibit or the weight you attach to it 

will depend upon your evaluation of that exhibit in light of all the facts and 

circumstances of the case. 

Impeachment by Prior Inconsistent Statement 

74. You have heard evidence that before testifying at this trial, a witness made a 

statement concerning the same subject matter as their testimony in this trial. You 

may consider that earlier statement to help you decide how much of witness’ 

testimony to believe.  If you find that the prior statement was not consistent with the 

testimony at this trial, then you should decide whether that affects the believability 

of the witness’ testimony at this trial.  

Summary Evidence 

75. The government has prepared and introduced summary documents relating to 

financial records.  These summaries have been admitted as full exhibits and will be 

available for you as you deliberate.  However, the purpose of these summaries is 

simply to aid you in examining the financial records themselves, which have also been 

admitted as full exhibits.  These summaries are not substitutes for the financial 

records, but merely an aid in evaluating the evidence.  It is also not a substitute for 

your determinations of the credibility of witnesses or weight given to the records 

themselves.  In other words, you and you alone determine what facts have been 

proven and what weight to give to those determinations.  



 

27 
 

Conduct of Court 

76. As I have said before, it is up to you to determine the facts in this case.  You 

should not interpret anything I have said or done during this trial as expressing an 

opinion on my part as to what the facts in this case are.  I have not intended to express 

any such opinion and you should not be concerned about what my opinions might be 

regarding the facts.  That is a matter for you to decide. 

Objections by Counsel 

77. During this trial, there have been occasions when the attorneys have objected 

to a question that was asked of a witness.  You should not penalize an attorney, or 

more importantly, his or her client, for objecting.  It is the attorney’s right and duty 

to protect the client’s interests by objecting to what the attorney may believe is 

evidence that does not satisfy the requirements of the rules of evidence. 

78. If I sustained the objection, it is important that you not speculate about what 

the answer to the objected-to question might have been.  By sustaining the objection, 

the Court has determined that the answer to the question should not be considered 

by you. 

Bias and Prejudice 

79. Your verdict must be based solely upon the evidence developed at trial or the 

lack of evidence.  Neither bias in favor of any person or cause, prejudice against any 

person or cause, nor sympathy of any kind should be permitted to influence you in 

the course of your deliberations.  You may not consider any personal feelings you may 

have about the race, religion, national origin, sex or age of a defendant or any witness.  
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It would be equally improper for you to allow any feelings you might have about the 

nature of the crimes charged to interfere with your decision-making process.   

80. All that Mr. Aloisio, Mr. DiFruscio, and the government are entitled to, or, for 

that matter expect, is a verdict based upon your fair, scrupulous and conscientious 

examination of the evidence before you and your application of the law as I have 

explained it to you. 

Punishment 

81. The question of possible punishment of a defendant is of no concern to the jury 

and should not, in any sense, enter into or influence your deliberations.  The duty of 

imposing sentence rests exclusively upon me.  Your function is to weigh the evidence 

in this case and to determine whether or not each defendant is guilty beyond a 

reasonable doubt, solely upon the basis of the evidence. 

82. Under your oath as jurors, you cannot allow a consideration of the punishment 

which may be imposed upon a defendant if convicted to influence your verdict in any 

way, or in any sense, enter into your deliberations. 

Unanimity of Verdict 

83. No guilty verdict may enter unless all twelve jurors have concluded beyond a 

reasonable doubt that the defendant committed the particular act charged in each 

count of the indictment, and not some other uncharged act or acts.  This means you 

must return a verdict of not guilty unless each of you concludes beyond a reasonable 

doubt that a defendant committed the particular act charged in each count of the 

indictment, and not some other uncharged act or acts that the government has offered 
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to you.  A guilty verdict against a particular defendant on a particular charge must 

reflect the unanimous verdict of each of you that that particular defendant is guilty 

beyond a reasonable doubt of that particular crime. 

84. Furthermore, you must be in complete agreement in your verdict, not only as 

to each count, but as to the factual basis for your verdict on each count.  For example, 

for the charges that require an affirmative act by the defendant, you must agree on a 

specific affirmative act. 

85. Each of you must decide the case for yourself, but you should do so only after 

considering all the evidence, discussing it fully with the other jurors, and listening to 

the views of the other jurors.  

86. Do not be afraid to change your opinion if you think you are wrong. But do not 

come to a decision simply because other jurors think it is right.  

87. This case has taken time and effort to prepare and try. There is no reason to 

think it could be better tried or that another jury is better qualified to decide it. It is 

important therefore that you reach a verdict if you can do so conscientiously. If it 

looks at some point as if you may have difficulty in reaching a unanimous verdict, 

and if the greater number of you are agreed on a verdict, the jurors  

in both the majority and the minority should reexamine their positions to see whether 

they have given careful consideration and sufficient weight to the evidence that has 

favorably impressed the jurors who disagree with them. You should not hesitate to 

reconsider your views from time to time and to change them if you are persuaded that 

this is appropriate.  
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88. It is important that you attempt to return a verdict, but, of course, only if each 

of you can do so after having made your own conscientious determination. Do not 

surrender an honest conviction as to the weight and effect of the evidence simply to 

reach a verdict. 

Foreperson 

89. Juror # __, [name], will be the foreperson.  [He/she] will provide over the 

deliberations and speak for you here in court. 

Communication with the Court 
 
90. If it becomes necessary during your deliberations to communicate with me, you 

may send a note through the jury officer signed by your foreperson or by one or more 

members of the jury.  No member of the jury should ever attempt to communicate 

with me on anything concerning the case except by a signed writing, and I will 

communicate with any member of the jury on anything concerning the case only in 

writing, or orally here in open court. If you send out a question, I will consult with 

the parties as promptly as possible before answering it, which may take some time.  

You may continue with your deliberations while waiting for the answer to any 

question. Remember that you are not to tell anyone—including me—how the jury 

stands, numerically or otherwise, until after you have reached a unanimous verdict 

or have been discharged.  

Return of Verdict 

91. The Court has prepared a verdict form for you.  After you have reached 

unanimous agreement on a verdict, your foreperson will fill in the form that has been 
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given to you, sign it and date it, and advise the Court that you are ready to return to 

the courtroom. 

Copy of Instructions 

92. I have instructed you on the law that governs your deliberations.  I will send 

into the jury room a written copy of my instructions. 

 
 
 


